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May 27,2008

JeffS Jordan
Supervisory Attorney 5 _?5
Federal Election Commission ^
999EStreetSE
Washington,DC 20463

Re: MUR 6003 -0
IS)

Dear Mr Jordan ""D

We received the complaints dated May 5,2008, May 12,2008, May 15,2008, and May 16,2008
filed against Senator John McCain and John McCain 2008, Inc (Joseph Schmuckler, Treasurer)
(collectively, the "Campaign") in the above-titled matter

These complaints' claims and allegations are indistinguishable from those made by the
Democratic National Committee against the Campaign in MUR 5976 and MUR 5984 We
previously requested that MUR 5984 be merged with MUR 5976 Similarly, we now respectfully
request that MUR 6003 also be merged with MUR 5976 and that the Campaign's March 28,2008
response in MUR 5976 also serve as our response to the current complaint We also respectfully
request that all further complaints the Commission joins to MUR 6003 also be merged with MUR
5976

Furthermore, as outlined in the Campaign's response to MUR 5976, the Commission's
regulations at 11 CFR § 9035 l(d) state that "the expenditure limitations shall not apply to a
candidate who does not nfiejye. matching funds at any time durrng the matching payment period"
(emphasis added) Accordingly, it is clear that spending limits an not applicable to the
Campaign because it never received payments from me US Treasury under the program

You have already received designation of counsel forms from the Campaign, Senator John
McCain, and Joseph Schmuckler designating me as counsel for all FEC matters

If you believe that these matters should not be merged and that a further response from the
Campaign is necessary, please notify me as soon as possible

revor Potter
General Counsel
John McCain 2008, Inc
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Dear Ms Duncan
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d enclosed a response to the February 25,2008 complaint filed by the Democratic
This Response is filed jointly on behalf of Senator John McCain and John

McCain 2008, Inc (Joseph Schmuckler, Treasurer)

I am honored to be joined on this Response Bnef by Charles Fned, Beneficial Professor of Law
at Harvard Law School and a former Solicitor General of the Uruted States, and Thomas Nfernll,
the Charles Keller Beekman Professor of Law at Columbia Umveraty and a fonner Deputy
Sohator General of the United Stales Bom Professor Fned and Professor Merrill are
participating in this representation m then* individual capacities and not on behalf of their Law
Schools or Universities Additionally, an Opinion of Counsel is appended hereto fiom Professor
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at Yale University Professor Maceyofiers his expert Opmion on this Matter's banking and
securities law issues in his personal capacity and not on behalf of Yale Law School

Should you have any questions concerning this Response, please feel free to
Todd Steggerda, Chief Counsel to John McCain 2008

Sincerely,

General Counsel
John McCam 2008
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RBSffftfffflE OF JOHN MCCAIN AND JOHN MCCAIN 2001L JOSEPH SCHMIFriCT JEP
AS TP1E ASyRflR, J9 COMPLAINT IN MATTER UNDER REVIEW 3976

INTRODUCTION

There can be no speech without the expenditure of resources The United States Supreme
Court recognized this fundamental truth in BlKfchy Y vlltfli ruling that just as the First
Amendment does not allow limitations on the content or quantity of speech, it does not
countenance limitations on expenditures by the speaker in aid of that speaker's speech
V ValflO. 424US 1(19761 Thi« «• • fe^it^fUnMl ffinrt Am*ndm»nt truth and it

urgently to political speech—the Amendment's core Through all the vagaries and varieties of
pronouncements on campaign finance issues since BucJdfiXi the Court— though often invited to
do so— has never retreated from this position See, e y , BmrfflH Y gpjrell. 548 U S 230(2006*)
The public financing regime does not contradict this established premise because it is entirely
voluntary Now comes the Democratic National Committee (the "DNC") and seeks to entrap
Senator John McCain and John McCain 2008, Inc (collectively, "Respondents" or "McCain
Campaign11) into spending limits through a series of baseless and vague arguments without any
legitimate constitutional foundations Yet, even if such a nwgmded approach to constitutional
rights were appropriate, it would fail on its own terms

The principal hook by which the DNC hopes to catch the Campaign is the perfectly
reasonable provision in the campaign finance laws that require a candidate who receives public
funds from the U S Department of the Treasury (the "Treasury Department") to stay within
specified expenditure limits But in this case, neither the Campaign, nor any Campaign creditor,
has ever accepted a smgle penny from the Treasury Department Nor has the Campaign ever
pledged federal matching-funds certifications as security for private financing, which further
undermines the DNC's baseless suggestion that the expenditure limits reniam m force Tome
contrary, the Campaign entered into an agreement with a private lender mat purposely avoided
pledging matching-funds certifications as security Although that agreement included a
conditional and unfulfilled covenant that the Campaign would, on the happening of certain
events—events that never occurred later seek public m^teiiing funds and pledge those funds as
collateral if it were found to be eligible for them, a private contract thai does n
result in a pledge of matching-funds certifications as security has no statutory or regulatory
implications and, more importantly, cannot force the Campaign to forsake its First Amendment

The DNC's other arguments are similarly without ment Though the Campaign, like
every political actor, has a constitutional tight to stay clear of the public financing system, the
DNC wrongly claims that having once contemplated receiving funds and having sought to
establish its eligibility for them, the Campaign is now trapped withm that system and the
associated spending limits— even though it has not accepted any funds from the Treasury
Department The DNC's theories on the effect of the Federal Election Commission's lack of
quorum are equally flawed Indeed, it is simply wrong u a inatter of law to suggest, ute
•fret faTP, *•* «*? P«mp"f gp miMt noiif laMgMirfi in Hie pnklt* finance •yatem Mid K*» «nlye» to
the expenditure limits thereof on the quantity of political speech because mere is at present no
Federal Election Commission quorum (and, because of a political impasse, may not soon have a



quorum) rendering the Commissioaunable to issue its ministerial recognition of the Campaign's
decision not to accept public

Any claim that there » a limit on a candidate's expenditures must be evaluated in light of
the serious First Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC's arguments, even without consideration of the
constitutional difficulties presented, nil on their own terms under principles of campaign-

BMEHT QF FACTS

United States Senator John McCain is a candidate for the office of President of the
United States His principal campaign committee is John McCain 2008, Inc (Joseph R
Schmuckler, Treasurer) On August 13, 2007, Senator McCain filed with the Federal Election
Commission (the "Commission") a Candidate and Committee Agreement and Certification
Letter and a Threshold Submission1 (collectively, "Matchmg-Funds Application*1) to establish
eligibility for the Presidential Primary Matching Paymcrts Account Act's ("Matching Fund Act"
or "Act") public funding program (the -Program") Pub L No 93-443 (1974), 11 CFR §
9033 1 (2007) Senator McCain asked the Commission to determine his eligibility for the
Program in order to preserve me option of accepting pubhc funds As was widely reported at the
tune, the Campaign never committed to accept pubhc funds for the primary election To the
contrary, the Campaign publicly announced from the onset of establishing program eligibility
that it was merely preserving the option to accept federal funding if it later decided to do so 2

In subsequent months, the Campaign submitted additional matchable contributions for
review and certification By late December 2007, it became dear that the U S

Senate would neither confirm the President's Commission nominees, nor allow nun to make
recess appointments over the year-end holidays As a result, the Commission knew it would be
left without a quorum and unable to take official actions concerning Matching Fund Act
payments Accordingly, the Commission on December 19,2007, while still in possession of a
quorum, issued to the Treasury Department a certification of the Campaign's eligibility to
"receive payment from the Presidential Pnnuuy Matching Payment Account"3 Notably, the

'MeCamCanOote and Committee Apvemert aid 13,2007)
(attached hereto a» Exhibit 1)
j 29, 2007 (CflmmuniCBtloei DlMCtor Jill HiZribakCT
stand An Tjwjs htve not made • final decison, btttwe
matching fund system "X Bran C Mooney, j

21,2007) (WAI XAcB **Afe you going to accept maul matching nmdSf MCCAIN ^wehaveiri made mat

AmSTrBsn Mflimng F**** ••••"•«• Kift^L'^* <v» 23,2007)CIKIRANCHBTRY "AH right Sodiatatthapont,
you are not gong to be taking federal Diatchnigfliii^ ^e haven't made a decision We'Dmakea
decision Stay toned")
'Federal Election Commission, Notice of Certification (Dec 19,2007) (attached hereto as Exhibit 2)



Treasury Department had previously rnmnimnnrt that die Matching Funds Account balance was
not likdy to be snffiaem to make any payments to

On February 6, 2008, ate having won the New Hampshire, South Carolina, and Florida
Republican primaries, and having substantially prevailed in the "Super Tuesday** primaries,
Senator McCain notified the Commission that he was withdrawing his Matchmg-Funds
Application from the primary public finding system and would not accept any pubhc ftmds ror
the primary election penods In so doing, Senator McCain accurately represented that the
Campaign had neither accepted any ftmds from the Treasury Department, nor pledged any
matching-funds certifications as security for a bank loan By letter dated February 7, 2008, me
Campaign informed the Treasury Department that it had withdrawn the Matchmg-Funds
Application fiom die Program and would not accept public finds for the primary election

On February 19, 2008, Commission Chairman David Mason sent a letter to Senator
McCain indicating that the Commission would consider Senator McCain's February 6
withdrawal notice "at such tune as it has a quorum**7 Chairman Mason also asked for
information concerning a line of credit that the Campaign had obtained months earlier, and had
accurately disclosed through appropriate filings In his February 19 letter, Chauman Mason
invited SffMrtfor McCain to "expand on [SfliPtflT McCain's] rationale'' for concluding *fc*t neither
he nor the Campaign had pledged matcmng-funds certifications as security for private
financing* £*«""•" MMMI'B tiaqiiMt HIM apparently pampted hy pt»M fgpntti eoneetm^g th*
Campaign's line of credit fiom Fidelity Bank A Trust

The private financing at issue in Chairman Mason's letter was a $3 million line of credit
negotiated in November 2007 with Fidelity ft Tnist Baiik of Bcthesda, Mary land (the "Bank")
This line of credit was negotiated and executed in the normal course of the Bank's business9 on
November 14, 2007 pursuant to three principal documents a Business Loan Agreement (the
"Loan Agreement"), * Commercial Security Agreement (the "Security Agreement"), and a
Promissory Note (the "Note") (collectively, the "Loan Documents'1)10 Under the Loan
Documents, the Bank required certain collateral and other assurances that funds loaned to the
Campaign would be repaid On December 17, 2007, the Campaign and the Bank executed a
Loan Modification Agreement pursuant to which the Ime of credit was increased from $3 million
to $4 million n On March 20, 2008, the Campaign repaid to the Bank all fluids borrowed
pursuant to the Loan

PrmRekue,Fedari Election Comuuo^ 20,

'Utter from John McCun, US Senator, to Federal Election CommiMioii (Feb 6,200*) (etteM hereto u Exhibit
3)
•Letterftomttwor Potter, GenendCo«»UoonM^^ Traany(Pab 7,200B)(ittiched
hereto is Exhibit 4)
7 Letter from D«vidMMoa,Chainium,FedeFri Election Cooinî ^ Senior CFeb 19,2008)
(Attaelwd hereto M Exhibit 5)

.19 Bany WaBan Aff 1 3 (attached hereto at Exhibit 6)
MUm Documents (Nov 14, 2007) (eitechod hereto uBxUbit 7)
11 Lorn Molifkation Agreement (Deo 17, 2007) (etleolied hereto



The Loan Documents «»4 the Loan Modification Agreement embodied flip Bank'!
the Campaign's (collectively, the "tenet") express agreemert and mtart that to
not pledging mirfching-ftmds certifications as security for me line of credit The Secunty
AflTPCTTiBnt Cm otiBinal end mooitiBo loim^"B^n6 document tnr0ttBjb wnicli secunty interests IP
the loan transaction weie intended to be, an^
d^scnpfcon of "collateral" any and all certific^m Specifically, the original
Secunty Agreement excluded "my certifications of matching fund eligibility, including related
rights, currently possessed by [the Campaign] or obtained before January 1,2008" as
for me line of credit12 Likewise, the modified Secunty Agreement stated "any certifications of
matching fund eligibility, including related rights, now held by [the Campaign] are not
iheuiseJves beun plfltori M secuntv for ^he TrtdetteditftSff HIM! are not tlicimdvBs cojlatarjal for
the Indebtedness or subject to mis Secunty Agreement"13 Hie Parties' intent was likewise
embodied in the Loan Agreement (in original and modified form), which also specifically
excluded rnatching-tunds certifications from the description of "collateral" According to the
original Loan Agreement, "It is expressly understood and agreed that 'Collateral' specifically
excluded any certifications of pMft*«"g fund eligibility currently possessed by Borrower or
obtained before January 1,2008 "l4 Similarly, the modified Loan Agreement stated as follows

It is expressly understood and agreed that "Collateral" specifically
excludes, any certification of matching fund eligibility now held by
Borrower and/or John McCain and any nght, title and interest of
Borrower and/or John McCain to receive payments thereunder19

The Loan Modification Agreement further clarified that these certifications were not pledged as
collateral, plainly excluding as such "any nght, title and interest of [the Campaign] and/or John
McCain to receive payments" under the marching-funds certificationsl6

Three other provisions of the Loan Documents addressed the matching-funds
certifications, but none of them created a security interest in them Fust, the Parties agreed that
the Campaign could grant a security mtexestmthenewmatchimj-fundscen^
of credit in the future, but only if certain conditions first occurred and a separate agreement was
executed Specifically, if Senator McCain had withdrawn from me Program before December
31,2007 and failed to win or place within at least 10 percentage pornts of trie winner in the New
Hampshire primary (or the next primary or caucus, pursuant to the modified Loan Agreement),
wen the Loan Agreement required the Campaign to reenter the Program and then grant to the
Bank a security interest in its new matching fundsl7 However, these conditions precedent never
occurred Second, the Campaign promised that it would not transfer, grant a secunty in, or
otherwise encumber the public matchmg-funds certifications to or for the benefit of any other

"Secunty Agreement, *l(Nov 14, 2007) [hereiiitfter Security Agreement]
11 Seciirrty Agreement, it J(Nov J4.2007)(MinodiftodcoD«: 17vao07)(enphHiiddBd|)njemuft0rSeciiiMy
Agreement (M modified)]
14 Lotn Agreement,* 5 (Nov 14, 2007) njeramaftHr Loan Agreement]
"Lou Agreement,* 5 (Nov 14, 200D(n modified on Dec 17,2007)(emphMiitd^eaOIhereiiudterLoen
Agreem«M(at modified)]

.I7U.*2



person or entity 1B Thud, the Loan Agreement required that the Campaign not, without the
Bank's pnor consent, exceed the Program's spending limits, irrespective of whether the
Campaign was subject to the Program as of any applicable date of detennuiation19 Neither the
Bank nor the Campaign interfed to create a secOT^
pursuant to these provisions

On Fehmary 23, 2008, die Campaign'! flangral Cnutiael

February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that
the certifications had not been pledged as collateral for the Campaign's line of credit The
Bunk'*

h* not no v

Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and bane principles of
hanking, security, and uniform commercial code law

The DNC filed the present complaint with the Commission on February 28, 2008

THE MATCfflNG-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

The U S Supreme Court in Buckley v Valeo tgflgmgH a candidate's constitutional
right to spend unlimited funds on election activities, holding that the Tint Amendment requires
the invalidation of ceilings on overall campaign expenditures " BirAIfY Y VlhffiAM TT g

1, 58 (197Q The Buckley. Court was faced with two sets of spending Inmts One set was
automatically imposed on all presidential candidates and the other was accepted voluntarily by
candidates in conjunction with public funding Federal Election Campaign Act Amendments of
1974, Pub L 93-443 8 404(a) (Oct IS, 1974) The Court overturned the generally applicable
spending limits because they restricted candidates' Fust Amendment rights The Program's
spending hmita were upheld, but only because they were voluntary22 It is fbr this reason mat the
Matching Fund Act and its implementing regulations do not impose any restrictions on a

.
l9U.at4
* Richard Dtvii AIT 16 (tftached homo u Exhibit 9), Wtfkni Aff \ S
"Lett* from ItovorPottBr.OH^CounM^^ 25,
2008) MiaDtLettw from KtadhewS Barfmm ad Scott B llio^AtlonMyi.DickstemShviraUJP.tonvvar
Potter, OtMiilCouiiNl, John MoCun 200S, Ino (Fcb 25,2008) (empbMi added) (Mttchod hereto M Exhibit 10)
amM*lTx»^ir^^r^i.«MM|Mi^».j ^p^^p^^o^pJA.a^Alj-y^^^ î i- ,̂
rhmr« in *¥nhmtinly limit itin mn nft nntntnitimii IMI rlmmni m irrmir • ifcmmiimaiinn mule lolely \ty flm
andkbfe Ii§t57n65



candidate's ability to voluntarily withdraw from the Program The Commission itself has
expressly recognized that die Prugraru must remain voluntary to be constitutional As the
Commission emphasized in its Oephwdt Advisory Opmion(MOephardV' or MOepharA
it « me voluntary iiariire of the PTOJ^^

The Supreme Court held that the yo.lyjftq'T nature of all of the
public funding programs permits the related expenditure limits,
while simultaneously striking down expenditure limits that were
not voluntarily accepted as part of a public funding program Fed
Election Comm'n Adv Op 2003-35 at 3 (Gephardt), available at
http //saos mctusa com/aodocs/2003-3S pdf (emphasis added)
(hereinafter Gephardt!

Unless the Program affords presidential candidates a voluntary decision to participate —
and, more fundamentally, not to participate— its spending limits are indistinguishable from those
invalidated by Buckley and its structure is unconstitutional Common rmin> Y ffffhllltti *n p

Supp 489, 495 (D C 1980) ("Candidates, the constitutional rationale goes, are permitted to
forgo their own right to private contributions and unlimited expenditures in exchange for
(exclusive) fi«Memg from the public coffers This is a voluntary decision made by the
candidate, presumably, because the candidate believes that his or her political communication is
enhanced by public funding, even given the restrictions ") Accordingly, Senator McCain has a
constitutional nght noj to participate m the Program, and n^
public funds after mdmd^ially weigmrig each action's conseqiiences Republi
v Fed Election QffBUB'fji 487 F Supp 280, 286 (1980) (m upholding the Presidential Election
Campaign Fund portion of the presidential public itadmg program tto
has a legitimate choice whether to accept public funding and forego private contnbubons")

445 us 955(1980)) s^ ^n^iiv p^rmittr1 Y Fidrffgiir lftl g ™
1549 (8th Cir 19961. Vote Ch^y nflfrfim^AFMMfUrrir 1993)

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulatory confines of the Program's legal faroework
and the principles of Buckley__y__Yal6o embodied tnoreini tnis undisputed fact means tnat tne
Campaign is not bound by the Program's spending limits It is a necessary corollary of Bufiklfiy.
that a candidate voluntarily binds himself to spending limits only through the recejg of
associated •"•tfrf""g funds "Congress may engage in public financing of election campaigns
flUAu DEtBy QOUQlubQU BQGflDCBOfiO OI OUuHG ulQDB OD 8Q ttaVTOCDACDIC DV iDO GflDflluflBB vO flDlOO DV
specified expenditure limitations " Buckley. 424 U S at 57 (emphasis added) Thus, the import
of ByeJdsy. is that (a) a candidate's decision to participate in the Program must be voluntary, and
(b) a candidate simrnden his constatubortt^



funds Sfifi Bttddfiyj 424 US at 95 C*[A]cccptancc of public financuig entails voluntary
acceptance of an expenditure ceiling ") a

Consistent with Bu&UfiX* the Commission's regulations make clear that spending limits
do not apply to a «««dtd«*a unless that candidate has actually received public funds under the
Program

The expenditure limitations of 11 CFR 9035 1 shall not apply to a
candidate who docs not agaffi matching funds at any tune during
the matching payment period 11 CFR § 9035 1(4) (2007)

added)

Accordingly, under section 9035 l(d) of the regulations and in step with the principles
underlying Buckley, spending limits are not applicable to the rampaigpi because it never
accepted public funds under the Program

Prior to the RflftJnt of Federal F"*MJ«

In the past, the Commission has faithfully administered the Program in compliance with
BycJdsy. by recognizing the Program's voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any candidate's inatching-runds application In fact, it has limited its
involvement to simply recognizing candidates' withdrawals and notifying the Treasury
Department of candidates* consequent ineligibility In the only available interpretation by the
Commission of its role in the withdrawal process, the Commission in its Gephardt Opinion said
it would amply "withdraw a certification of a candidate's eligibility to receive Matching
Payment Act funds prior to the payment date upon receipt of a written request by the
candidate1* under normal circumstance* Gephardt at 4 (emphasis added) Gephardt's "holding",
men, prescribes at most a purely ministerial role for the Commission in "e^gFU^g an eligible
candidate's ultimate refusal to participate in the Program Indeed, Congressman Gephardt was
told the Commission would process his withdrawal in one business day—just long enough to
"deliver a certification withdrawal to the Secretary of Treasury prior to his issuance of
payments" W_ f̂ ""f**«**"••*• BudJgi I*"*P^g™ p ê'r*"** **™ **toMimk*A mainJiing-
fimds eligibility and elected subsequently to refuse public funds ffapiiMdi at 3 ("The
Commission's previous resolution of simdar issues is consistent wimpenmtting res
to the payment of any Matching Payment funds") Then-presidential candidate Howard Dean
was declared eligible to participate in the Program in June 2003, but declined public funds on

iy ibo ipeik of the iBfifflflt of public faxfaulhe moment when •
candito'ivohintvycofnmitiiierttotheto
£finfflLi4S7F Sii|y«»Wfn^ttijiM^itM^impftMidi^
A>notafangey|x»thelWAiiiaidmenn0M 955
(1910)) SflLlteHR Rap No 94-1057, at M(197Q(O»f RepXamtoUl 1976 US CC AN 946, 969 fT**

proviiiouoffhniectioatnmifa 608 which imposed



November 12, 2003.24 Similarly, Republican Elizabeth Dole withdrew her matching-ftmds
application on December 17, 1999 after qualifying earlier that year29

thus established a mnustenal role for the Commission that carefully preserves candidates1

autonomy as outhned in Buskbx

Nothing should fundamentally alter the Commission's normal practice here Moreover,
its current lack of quorum is not cause to depart from Commission precedent or from BtfffMfv'ff
mandate of a voluntary program Senator McCain's right to not participate in the Program is
equal to that of past candidates He contemplated participating in the Program, and qualified
through the eligibility process in order to be able to do so, but eventually exercised his nght to
voluntarily withdraw his Matching-Funds Application His February 6, 2008 withdrawal letter
was therefore effective, at the latest, "upon receipt" by the Commission unless Senator McCain
had actually received public funds under the Program any tune prior to his withdrawal, which he
had not Hud a Commission quorum existed on February 6, 2008, doubtless the Commission's
exercise of its ministerial role would have closely mirrored the Commission's two-day
processing of Elizabeth Dole's withdrawal the Treasury Department would have been informed
forthwith that Senator McCain was no longer entitled to receive federal matching funds due to
his withdrawal from the Progn

' -CniHIfffItT'

The DNC argues, without basis, that Senator McCain "pledged matching funds as
collateral for a loan to his """p̂ g"," and has therefore surrendered his constitutional nght to
voluntarily withdraw from the Program In so arguing, the DNC incorrectly relies on language
in the Gephardt Opinion that discusses pledging mntching-flmds certifications as "security for
private financing"

The DNC Complaint attempts to make much of the fact that the Gephardt Opinion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certifications
his campaign had received from the Commission as collateral for a private loan Complainant
DNC completely misconstrues the reasons mis was relevant to the Commission, and suggests
that the Commission created a new standard mat would restrict withdrawal of an eligibility
application for the matching funds system Even apart from its constitutional shortoomingn,27 the

etntpreiideotri 1212003)(hcremift»r
Den Letter) (attached hereto u Exhib* 1 1)
29 Letter from Eliabelh Dole, US Senitor to Scott Thomas, PEC Churmn (Dec 17, 1999) (berenafter Dole
Letter) (attached hereto n Exhibit 12)
"ElnbediDote'i totter wu received by the Ccramiuion on December 20, 1999 The Commniion notified
TreuuryofherwitbdrtwtlonDeocmber22, 1999 Stir""1- '"•*

liiiijt^

The iBlldimiDlfitfwory embodied
IH flllA ^Lt& SMMl fllljSSj ttlM^BflsBU SMltfl flfciA s)a^BMlltjlef9SISIi liSSSff'l B^^WJBMSj •1lsftMSHtfMlBi 4ftv4vSj1^B| BBHsJft IsflHsftsttf'BflMSj OkMMffwbBfl MlUlSM

i hive not been ntaed, me |

8



DNC's mterpretation is contnoy to both the language and likely purpose of this phrase in the
Gephardt Opinion (and ignoring the tact that the Commission can only lawfully establish a new
regulatory standard through a notice and a comment mitanmVm^ not through an Advisory
Opinion)21

The more likely reason the Commission noted a bank's lack of security interest in
Congressman Gephardt's certifications was that its regulations prescribe certain procedures to

Mriiflg«iimi« M mmamty Under 11 C F R § 100 82, a loan secured by
primary matchmg-funds certifications satisfies the Commission's loan security requirements
when

(rv) The Loan agreement requires the deposit of the public
ig payntEiitSt contributions, trod ini^^BBt I'Hrftntft pledged as

collateral into the separate depository account for the purpose of
retiring the debt according to the repayment requirements of the

(v) In the case of public fitMncmg payments, the borrower
authorizes the Secretary of the Treasury to directly deposit the
payments into the depository account for me purpose of retiring me
debt 11CFR §10082(eX2XivHv)(2007)

These procedures appear to protect the Secretary of the Treasury when public
payments have been pledged as a security interest By requinrig that pubhcfinaricrag payments
be placed in a separate depository account when such payments collaterals a loan, the
regulations assure that the Treasury Department does not race uncertainty about who is entitled
to receive the payments ft is logical, then, that the Commission recognized these practical

when it authored the Gephardt Opinion29 Nevertheless, the language has no
applicability to the current Complaint in any event because (as explained in detail below) both
the Bank and the McCain Campaign agree there was no such security interest

The Loan Documents, reflecting the Parties' clear intent, did not create any security
interest in any matehmg-fonda certifications Under Maryland law, wmch the Parties agreed
would govern the loan transaction and which is baaed on the Uniform Commercial Code, a
security interest is "an interest in personal property or fixtures that secures the payment or
performance of an obligation " UCC { l-201(b)(35) (2008) Moreover, w[the creditor] cannot

UsK 0 flUlffl.

*Sflfl2USC |437^)(200S)CAnynileofliwwfaichMiioti

43«(d) of tfatt trie")
AJtMintiwIy, tho

8 ClBBaOGlDOD WUI DOC DO DlBfl̂ BBD M aiBOOnaur IDaT IBSr IOID QHnilB Qlii v̂ODlBilHvBB
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have an enforceable security interest where there u insecurity agreement signed by the deo^
T*lyhTllin H*"**™ v LammoML 628 A 2d 215.219 (MA 19031 A security agreement must
not only evidence the Pui ties' intent to create a. security interest in an Item of properly that is
clearly defined, the agreement must also include the debtor's specific gout of a security interest
to the secured party H. at 399-401 Indeed, the "panting words" are the sme qua nog of the
security agreement—"necessary to indicate the intention of the parties to create a security
interest, and in the absence of such words, it seems rather clear that the parties did not intend to
create a security interest" M_

The Loan Documents included a Security Agreement, and its operable provision
expressly excluded from the grant any and all intercut in public Tnfltf*-^|lf|ff funds, as

GRANT OF SECURITY INTEREST For valuable consideration,
n flfia

secure the Indebtedness and agrees that the Lender shall have the
rights stated in mis agreement with respect to the Collateral m
addition to all other rights that Lender may have by law

COLLATERAL DESCRIPTION The word "Collateral" as used
in this Agreement means inventory, equipment, accounts [and
other property] Grantor and Lender agree that any
certifications of matching funds eligibility, meJuflng related rights,
now held by [the Cfflipnig"] are not tfaemserves ^**lit9; fliffdgfftf ss
security for the Indebtedness and are not themselves collateral for
the Indebtedness or subject to this Security Agreement30

The Parties' intent was also plainly embodied in the Loan Agreement, which likewise
excluded matching-fiinds certifications from the description of "Collateral" "It is expressly
understood and *E"Pcd *frft 'Collateral* ffPffdPcallY fflBBludiH •**** cCTtificirtiftnii of matching fund
eligibility now held by Borrower and/or John McCain and any right, title and interest of
Borrower and/or John McCain to receive payments thereunder'131 Here, the Parties
unambiguously expressed their intent to exclude inatching-fundi certifications from the Security
Agreement's operative grant, so the Loan Documents are properly not subject to any alternative
interpretation fiMrmiMMv rrf»THI^ITfi«vi«^ ?«• m A M 866,873 (Md 1974) ("Where
a contract is plain and unambiguous there is no room for construction and it must be presumed
that the parties meant what they expressed") The net that the Parties did not, and did not
intend to create any security interest in any mulching-funds certifications is confirmed by
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at the Yale Law School and an independent expert m banking law who, upon examining the

S0cunty AafMflUBt(is modified^ at 1 (mphmi idd0dj) Bvmpnor to niodiflmioii,thB definition of
M^^kll^tf^^^lH ^A Ab^ fl^^i^^H^BB A ̂ ^^i^^^^^i* ^MA^vAMMffk* ^^^^» J» J m^ ^B^^^^^^i^^lLa «^^M|̂ M J^^H^ ^•^^^^•^flB Jk^ul•PlUM^Bl Dl OIO OVvOnDr v^^BWHIvllK •DvGHlGUOf ^H^^DQfl^L Dl BODHBIDHnf HDINH Idllli IDHBGnil̂ B uBIQ
oB^BincaDQflB soflinnDr ••avBafliflnflM a* •
31U)MAsjre«iwiit(iiiiiodifledXitS(eiiiphMBadd^ Bvnpnor to modiAcrtwn, the definition of "ColtatowT
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loan transaction and all of its underlying documents, concluded that the Loan was "at no time
secured by matching funds certificates "*

The DNC's suggestion that the Campaign "made a current pledge and encumbrance of
fltujfi Qghti to receive funds" through the Loan Document language that describes the excluded
certificates as those "now held"33 is misguided in law and in net Among other fundamental
shortcomings, it is simply not possible, as a matter of conimercial law, to create a vabd security
interest by implication See Haft v Haft. 671 A2dA13.A17fPd Ch 1995) ("Bit U elementary
that the intention necessary to form a contract is not found in the private subjective mental state
of either of the parties ") As explained more fully in the attached expert opinion tetter of
Professor Macey, the DNC's argument that the Loan Documents' silence as to future
entitlements somehow implies that fixture certifications are included as collateral is "logically
flawed and at odds with the Uniform Commercial Code nM

Moreover, the Bank's attorneys at Dickstein Shapiro LLP stated unequivocally that the
Bank never received a security interest in matching-runds certifications, before or after the date
of the Loan Documents

[Tlhe ttffdg does not now have, HOT {fid it ever receive from
& security interest in any certification for matching

funds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and basic principles of
banking, security, and uniform commercial code law ^

Instead, the Bank and the Campaign understood (hat M[a]ny certifications of matching funds
eligibility, including related rights, now held" included any certification the Campaign held or
was to receive based on all submissions for funds during the Campaign's period of eligibility in
the Program (Hence the inclusion of the words "related rights") As the President of the Bank
states in his attached affidavit,

At the tune when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future right of the Campaign to Nfatchuig Funds as
collateral for the Loan, notwithstanding any date reference
pertaining to when certifications for Matching Funds might come
into being The reason why the Loan Documents stated mat the

(from collateral for the Loan) applied to Matching Funds
entitlements 'now held* (as opposed to 'now held or hereafter
acquired') was because the Bank's attorneys advised the Bank to

* Expert Opmion, Professor Jonathsn Msoey 1 (Much K 20M) OiereuMfterKtoc«yOpmioii)(itttwhed hereto u
Exhibit 13)
"FTCComplifflt.DeniocntoNitiori 25,200S)(beniiiafterDNCCoiiipIutt)
"Mtcty Opinion 5
* Unto from Matthew 8 Bcfgnunnd Scott B Tliorass, Attorneys, DtckstomStapwoLLP,^
Cental GmuMl, John McCain 2008, toe (Fob 23t2008)(emphsin sdrtrd)(sttschedhorato as Exhibit 10)
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do so, in older to avoid any inconsistency within the Loan
Documents that could arguably arise pursuant to the * Additional

^P W m «^

t flOCttQD Of fD0 JuOBD IJOCTimCTltB

Thus, the Parties intended to exclude from collateral any present and future right of the
Campaign to matching-ftmds certifications, regardless of when those certifications came into

Similarly, the DNC misconstrues language in the "Additional Requirements'* section of
the Loan Agreement as allegedly creating a "pjSflOi encumbrance, however conditional, of the
Crnipaigp'i future interest in any entitlement to matching funds "3* The Campaign did agree to
reapply to the Program and separately grant to the Bank a security interest in any future
matching-funds certifications it might obtain but only in the event mat the Campaign withdrew
from the Program in 2007 and then lost the New Hampshire primary election by more than ten
points (and made a similar promise in the December 17 Ix>an Modification Agreement), but (hat
conditional promise did not create a security interest At most, the language contractually bound
the Campaign to do something in the future, should the conditions precedent occur (which they
did not) While failure to perform this obligation could possibly create an action against the
Campaign for breach of contract, mis does not transform the promise into a security interest
Professor Macey confirms this conclusion, stating that

[The DNC1 s] interpretation of the text confuses an agreement to
potentially grant a security interest in the future with the actual
granting of a security interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a security interest in the
future, the text instead reaffirms that the Campaign had not abeady
granted [the Bank! a security interest in this part or any other part
of the agreement

This same analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program's spending limits or prevent it from granting a security interest in the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give rue to a security interest, as they do not
contain the requisite granting language Moreover, they do not, as the DNC Complaint
erroneously asserts, lead to the conclusion that an implied security interest has arisen

The Loan Documents' language is clear and explicit on this score Even if it were not,
the law is clear mat "if the Hng11^? under consideration is ambiguous or uncertain the court
must then determine the intention of the parties'1 CaOBOfi, 322 A2d. at 874 Notably, as the
affidavits of officers from both the Campaign and the Bank niate plain, trie Parties'intent was to
secure the subject loan with every asset of the Campaign SXSSA matahing-funds certifications40

This is hardly surprising, given mat bom the Campaign and the Bank relied upon experienced

"WttkimAffl?
Uj DBVU AIT * 6
DNC OonphuBt S

"Kfecay Opinion 3
* Dm Aff 14, Watknu Aff 1J
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election tew counsel advising as to the prudence—under the nutt consenrative interpretation of
existing guidance, including the Oephaidt Opinion—of excluding the matching-frnds
certifications from the loan collatenl in order to preclude even a potential argument that the
Campaign had somehow foreclosed its right to voluntary withdrew from the Program41

E. Thf ftaWftf* CapneJm Ii Not Bound. Under a Contrifft Lep Theory.

The McCain Campaign did not commit itself to accept public funds ykl comply with the
Program's spending limits simply by establishing eligibility for the Program Yet, the DNC
wrongly equates the Matchmg-Funds Application and the establishment of Program eligibility
with the actual acceptance of public funds, as if those events were constitutionally equivalent
under BuddfiX42 Its argument, then, is that establishmgeligibihtyits^ is sufficient to forever
bind a candidate to the Program and to its spending limits BttddfiX forbids this result As
discussed, the Program must be voluntary And me Program is not voluntiuy if a candidate must
irrevocably tie himself to spending limits merely to ask the Commission if he is qualified to
receive public funds By submitting the Matching-Funda Application, the Campaign agreed only
to abide by spending limits and other Program conditions if it accepted public funds during the
2008 primary election 11 CFR } 9035 1(4) (2007) ("The expenditure limitations of 11 CFR
9035 1 shall not apply to a candidate who does not receive mntchmy funds at aiw time dimnff the
matching payment period") (emphasis added), aejdip.26 U SC § 9033(b) (2008) (providing
no statutory barrier to withdrawal of eligibility) The Campaign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending limits by only taking
steps to establish eligibility to participate in the Program

Seeking credibility for its supposition that the McCauCaxnpaign is bound by virtue of its
initial submissions and candidate letter, the DNC relies exclusively—and erroneously—on
Gephardt's "binding contract" language, which Gephardt used to discuss the Program's
eligibility process Gephardt was quite obviously invoking contractual terms only by way of
analogy*3 For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commission replied by saying that the Commission and the Treasury

41 BecsosB the MoCun Gampns>i made no pfedgjB
DNC'i ilhailion ihct the M^Oun Campsî
scnOflulo CP l HUB 1110 ooisWBBnu for mo IOHI 0001 not DGUIOB ̂ GortiuCsViQO sOaT IQQQHU ounoiUDft MMIOB of ^BUDUG
flnncng" u without merit
"ThHUJeJMmejfjuierteioddiwimllieta
withdraw from the Program and itt spadtqglmili nine 2004 cycle

; net the lew of oootraoti providM die proper lent fer vnnyina ̂ he mfle, the

yielded the correct oonchnon thet wdhdnweJ IB \



Deportment Mlack[ed] discretion to delay certification of eligible payments or payment* of
certified •mounts" because of statutory requirements Gephardt at 6 (Thus, the Commission
and the Secretary of the Treasury lack discienon to b^laycerttficabon of ehpble payments or
payments of certified amounts Consequently, requests for such delays cannot be granted ") It
correctly made no mention of contractual obligations to Congressman Gephardt or to other
presidential candidates Hie Commission only referenced statutes and regulations because it is
bound by statutes ""^ regulations^-not contracts— m administering the Program Simply put, if
the Commission is not actually bound by a contract in administering the Program,
cannot be forced to participate m the Program on the theory that the Commission has not yet
•Rescinded" a metaphorical contractual obligation

The Commission in Gephardt could not have ititfnriftd the contractual analogy to be tnVfi
literally because under applicable adnimistntive law concepts, an award of
pfffformfliKp of a binding contract In fldmiP|ftfHtrv|c law terms, m ••««i of it<|ttfhfnft ftmds if B
"license", and the process of determining whether a candidate qualifies for such an award is
"licensing" Sfifi 5 USC H 551(8), P) (2008) (Administrative Procedure Act definitions of
"license" and "licensing") Licensmg, in turn, is a type of adjudication Sfifi5USC j 551(7)
(2006) The license here is a conditional one— it comes with regulatory restrictions attached
Candidntffg know this, yd hence they know tfmt when they accent pubhc fnntchuM funds they
become subject to restrictions on expenditures and other limitations But none of tins barufoims
the mere submission of an application, and the Commission's processing of the application, into
a binding contract If this were properly viewed as a binding contract, six& that a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual rights and remedies would be available, including the right to bring a
breach of contract suit against a party unilaterally rescinding a contract Surely the Commission
could not, in this case, seek an order of specific performance requiring a candidate to accept
matching fluids, nor could it sue tor damages to recover its administrative costs if Senator
McCain had pulled out of a race before receiving pubhc funds Establishing matchmg-funds
eligibility is a pubhc administrative process, not a contractual one

The same would be true with typical licensing at other federal agencies, such as the
Federal Communications Commission's (the "FCC1) licensing of broadcast rights In that
instance, a company applies for a broadcast bcense wim the FCX ,̂ and the FCX^ checks o
application to ensure it is in proper form If the company later decides to withdraw its
application, adnumstrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before it is ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mind about whether they want licenses all the time But neither agencies nor courts analyze this
process in terms of the law of contracts, and the C^nmiisaon shoidd not cono\Kt the regulatory
analysis through such pnsm here44

i aeoittiiA wlima party hMiandaradilialf(^
of di6ouutfici, atfaaraby iflaaaaithaofliarparty of tharamiiamaBttfiatltiecoiMhliooboiiiet SaaLay.

402 P 2d 839,868 (Gal 196S)(7Bichpa^fiDioonCiajothaiBdiiiytDdowhatllio
uutitiact pmuppoaaf ha will do to aooompuan di pupoaa UniSi [a] paiiy wbo pravanli flillllliiiant of •
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1• Waft il fn AF.

The DNC argues tfait the McCam Campaign received "a material, financial benefit from
the certification of eligibility for ««**«ij finds through the ability to avail itself of the
automatic nght of access ID the ballot; in some states,̂  and inches mat this *1)enefir8(mwhow
requires the McGinn f^ygp* to accept matching funds and adhere to spending limitations
Una argument is simply unrounded Bttddg specifically establishes that a candidate is subject
to spending limitations only when he has accepted public matching funds Neither BllfiUfiXW
any other existing authority supports the DNC'i theory that the McCain Campaign is bound to
participate in the Program because it obtained what the DNC incoirecUy and vagu^^
as some form of "material financial benefit," through the McCain Campaign's use of Program
eligibility to obtain access to the primary ballots in select states To be clear, measures used in
some stales that allow ftogram^gible cand^an to qualify for
meant to provide states with a convenient method to measure a candidate's electoral strength
See, eg. 15 Del Code Ann § 3183 (2008) (directing each political party's chairperson to
submit a list of candidates "who have become eligible by the close of business on the preceding
day to receive payments from the Presidential Primary Matching Payment Account of the
Internal Revenue Code") In essence, states view the mulching-funds eligibility application at
the federal level (which includes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the primary
ballot in that state Notably, in no state utilizing this process does a candidate encumber—or
even submit—the actual certifications authorizing him to receive matching funds Rather, the
showing is merely one of eligibility, which for the reasons we explained above, do not bind a
candidate to the Program, nor subject him to its associated spending limits

n. OFFICIAL COMMISSION ACTION IS NEITHER REQUIRED NOR
APPROPRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN'S PROPER
"WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCain Campaign has a ngfeft—and properly exercised that
nght—to voluntarily withdraw its Marching-Funds Application because it had never received
any public funds from the Treasury Department To the extern the Gephardt Opinion is read to
suggest that advance FEC approval is required before a canudto can voluntanlyw
participation in the Program, as the DNC suggests, such leading is flawed for seve^
Most fiirkKamentally, such a lequiiement would represent an unconstitutional prior restraint on
the exercise of protected free speech nsjhts, given a candidate's Fust Amendment nsjbt to
conduct a campaign without fp»"«i«pg knots See ymanllv. Buckley. 424 US 1 No
proposition of First Amendment law is more dearly established nan that the exercise of
protected speech rights cannot be made conditional cither on the discretionary approval of an
administrative agency, or on an approval process that has no effective tune limit

the FBC n nnibb to fclffll •

"DNCCooptanU
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v rifvnfn«iiM Acnng 215 (1990) (holding that "a prior restraint that finis to place time
limit! on the time withm which the decmcmmakermintufiietfaebceDieisimpeniiisiible'1)

Moreover, even if the Gephardt Opinion 11 construed as requiring the Commission's
approval of wifndrawal, and insofar as the Commission is unable to perform what in any event
mutt be no more than the mimstenal (bookkeeping) function of ru^
(because it lacks a quorum or otherwise), mis violates the candidate's procedural due process
rights The ability to conduct one's campaign without spending limits is a «fl»nfi«m» liberty
interest See Bd of Pfgmtff Y Rfltil *°R TIg 564,572 (19^2) (protected liberty includes not
just freedom from bodily restraint but other rights grounded in the Constitution) A candidate
cannot be deprived of such an interest without a timely hearing and decision Sfifi Lfigan_y_
Zimmerman frffflfr ftr 455 US 422 (1982) (procedural scheme that allows protected
entitlement to be extinguished through administrative delay violates due process) If the
administrative scheme, as structured or as administered, nils to provide a timely decision, it
effectively extinguishes the liberty interest in question, and does so ma manner that violates bom
procedural and—because of the core First Amendment interests implicated—substantive due
process

Interpreting the Gephardt Opinion as establishing a Commission approval requirement in
this regard also defies basic tenets of administrative law The Act clearly distinguishes between
rules and regulations, on the one hand, and advisory opinions on the other, and in met prohibits
the esttftkshnient of a regiu>ftofi through m 8ss2USC §§437(438(2008)
The Gephardt Opinion therefore cannot be invoked as the basis for any requirement not set form
in the Act or many regulation The statute provides "Any rule of law which is not stated in this
Act or in chapter 95 or 96 of TWe 26 may be initially proposed by the Commission only as a rule
or regulation pursuant to procedures established in section 438(d) of this title" 14. at § 437f(b)
Consequently, insofar as the Gephardt Opinion is construed as either requinng advance
Commission approval to withdraw (or, for that matter, as precluding withdrawal when matching
funds have been pledged as collateral, or as treating applications for ""•"'"••g funds as binding
contracts), the requirements are invalid because they were not adopted through an official
nilemakuig procedure

For all of these reasons, an affirmative vote of the Commission (at such time as it has a
quorum) is not required to effectuate the McCain Campaign's withdrawal from the Program
Any interpretation of the Gephardt Opinion that might support such a requirement should be
disclaimed to avoid the serious constitutional and statutory issues mat such a reading of the Act
would present Indeed, there is ample evidence that the Gepbardt Opinion did not envision any
requirement of an affirmative vote of the Commission before permitting future withdrawals The
final sentence of the Commission's analysis states that "the Commission cautions that it must
receive any such written request no later than December 30, 2003, to provide the Commission
with one business day to deliver a certification withdrawal to the Secretary of Treasury pnor to
his istuance of payments on the fi^ business day of the Pre^ fleniadtat
4 The clear implication is that the action of processing a request to withdraw is purely
ministerial, and the Commission has no discretion to deny a written request to withdraw before
funds are disbursed This, of course, is entirely consistent with the voluntary nature of the
Program and the pjnd Pfft quo structure it represents A candidate Mnf>flt be forced to apply for
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matching funds, and certainly does not need to obtain the Commission's approval before
applying for funds Similarly, a candidate cannot be forced to abide by spending limits before
public matching funds are received—nor can he be forced to obtain the Commission's approval
before withdrawing an application for matching funds

CONCLUSION

Senator McCain properly exercised his right to not participate in the Program He folly
retained this right because he never accepted public funds, and is therefore not subject to the
Program's spending limits in light of his recent withdrawal Buckley, the Primary Matching
Payment Account Act's terms and legislative history, Commission regiilalioris,arMiDBst Program

J? withdrawals all establish that to the extent the Commission takes any action on Senator
^ McCain's withdrawal nonce, such action must be ministerial in nature only, and given the
NI discussion on the merits described herein, would merely validate the proper withdrawal notice
HI filed with the Commission on February 6,2008
rsi

0
00
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Respectfully Submitted,

PlDlBSMf CbttlOS

notaor Thomas Memll

™ Trevor Potter
«J ToddSteggerda
Q Counsel
oo John McCain 2008, Inc
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BEFORE THE FEDERAL ELECTION COMMISSION

IntheMittorof )

John McCain/John McCam 2008, be )

uktcmuCATIQN

I, Mary W Dove, Secretary of the Federal Election Comirussioxi, do hereby

certify that on December 19,2007, the Commission decided by a vote of 5-0 to

notify the Secretary of the Treasury that JctoMcCain/John McCain 2008, Ihc are

entitled to receive payment from the Preno^ntialPnmaiy Matching Payment

Account m the amount of $5,812,197 35

Commianonen Lenhard, Mason, von Spakovsky, WaKher, and Weintzaub

voted afl5nnanvely for the decwion

Attest

Date ' /^ Mary W Dove
Secretary of the Gonumi



MCCAIN
February 6, 2008

VIA HAND DELIVERY

The Honorable David Mason, merman The Honorable Ellen Weintzaub,
Federal Election Commission Federal Election Commission
999BStreet,NW 999 E Street, NW
Washington, DC 20463 Washington, DC 20463

RE John McCain 2008, me

This letter is to advise you that I, on behalf of myself and John McCaui 2008, Inc , my principal
campaign committee, am withdrawing ftom participation in the federal primary-election funding
program established by the Presidential Pnmi^ No funds have been
paid to date by the Department of the Treasury, and the c$e^caaon of funds has not been pledged as
security for private financing

I will make no further requests for matdiing-fund payment certifications airi
ff-fi1n^ payments, wiejnATw the •"•*••! amount and other amounts certified by the Off1"*?*1 ffinon in

tion with my campaign's pzevions submissions My campaign has not submitted to the
Department of Treasury any bank account information and will also inform them directly of our
withdrawal from the matching funds system

Should you have any questions or desne any additional information, please contact my counsel, Trevor
Potter, at 703-41 8-2008

Sincerely,

mJS Senator-^

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judm^TUhnan, Commissioner, Dept of the TYeasury Financial Management Service

PO B«r 1C11S



MCCAIN
February 7.2008

VIA HAND DELIVERY

Commissioner Judith R Tdhnan
FmfliysiBl MMgM|flgmiiffi|t Service
United States Treasury Depaitinent
40114* Street, SW
Washington, DC 20227

RE John McCain 2008, Ino

Dear Commissioner Tilhnan

ttWU U\HUTTus letter is to advise you that Senator John McCain and John McCam 2008, Inc havewithdr
participation m the federal primary-election funding program established by me Presidential Pnmazy
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal
Election Commission is enclosed

Senator McCam and John McCain 2008, Inc will make no requests for matching payments and will not
accept matching-fund payments, inditdmg the imtialamourt and other amount
Election Commission m ̂ ^nnffc^ifln with pnvious submissions John McCain 2008, Lie has not
submitted any bank account mibnnation to the Departaient of Treasury

Should you have any questions or desire any additional information, please contact me at 703-418-2008

Smcerelyt

General Counsel
John McCam 2008, Inc

cc The Honorable Henry Paulson, Secretary, Department of the Treasury
The Honorable David Mason, Chairman, Federal Election Commission
The Honorable Ellen Wemtraub, Vice Chan; Federal Election Commission

J
K> Bw U11S | Artatfoo, VA 22215



FEDERAL ELECTION COMMISSION
WA»NGTOHDC204tt

February 19. 2008

f'-
CO
\mJ SiviOliDOP JOtR* AflJC^^BDD
<N John McCam 2008, &io
^ Port Office Box 16118
^ Arlington, Virginia 2221S

5 Re John McCain 2008, toe (LRA 731)
O
<x> Dear Senator McCam
rsi

Tins 11 in response to your letter dated Primary 6, 2008, received by die Comnaaaon
late February 8, advumg tbat you no withdrawing torn the Prmdenbd

A« ynti may ha awmn, in Arfvianry Opinion 7M»-̂ S (f>pli«Trit)| rtm r
balanced the voluntary nature of pntieqndng m the Matofamg Payment Fh>gnmwifli the
contractual obhganona • candidate eoimmtitoonceheaeekiandrecerveiConinnaaion

«f ahgthilify t« T^HMVft pay

caaxfadateentarainipa binding c^^
when he exeontei DM Candidate Agreementa and Ceztxfieat^^ AO 2003-35 The Comnuaaioo
stated that it would withdraw • candidate^ oertifioibonupoawEittmreqiieft.thua agreeing to
zvaond the contiBc^ao long utiie candidate 1) had not xvoeivodMatohing Payment Program
Auda^ and 2) had not pledged the oextification of Matchuig Payment Progiam finda **aa aocjunfy
fbrpnvate financing H Id

Accordingly, we conaideryonr tetter ai a reqnert that the Qmimiatton withdraw its
previous certifications Justai2USC H37c(c)req^niedanafbimativevoteofibaT
Commianonen to make theae certifications, itrequnei anafiSzmanve vote of four
Commiaaiontti to withdraw them Thereto* to Gomminra
tune as it hat a qnomm

We note tbat m your letter, you state that note yon nor your committee has pledged the
Matching Payment funds as security for uiivito financing In pnparanon for

Commission consideration of your request upon estsbhshmemofaquozuxn,weiiivitoyouto
cq)sndontnenfloiialetothatooiichwoo^



F*mryl9,2008

prowou of (to Ion agreement mooted between JofaModm2008vbclindFUah1ynd
Trust Bode of Botfaesda, Maryland on Novombff 14,2007, Minodified on December 17,2007

Tlifi paragraph cptittod "Additional RoqummBntf* Ml Audi in tho Affixmativo
Covenant! section of die November 14 agreement (page 2), as well as the

17 modification to that pgigraph (page 2 of the modification)

eraalSec^
(page 1 of that •grecmoit) CI^P*nc^bconlanis DO xefacnce to certification

h, of matching fund eligibility or related ngfati obtamed after Jamury 1, 2008, thus
O tpp«iaitlybniigmg«ny«ochccrti£teatioiiifhitmtghto

pinw '̂i more gejund deMnpfam

The December 17 modification to the paragraph just mentioned (page 3 of the
fff"), «*«*

^ Mcunently possessed by grantor OT
O itwithaicferencotocemflcatioiisorng>ilg*>nowheMbyGraa^
oo
^ We wouMappreaatezeceiving any respooseyoa choose to make by z^

7,2008 If you have any questions, please contact Lawrence L Calvext, Associate General
Counsel, or Lorenzo Hollowly, Assistant General Counsel, at (202) 694-1650

Sincerely,

David M Mason

cc The Honorable Judim Tdhnan. Commissioner,
Fmancxa] Management Service, Departnient of tfa0 Treasury



DISTRICT OF COLUMBIA)
)«

CITY OF WASHINGTON )

Personally appeared before no the undefsigiieuy Bany C Watfans (flno

"Affiant"). who bong duly mam amiding to law, dqwses and says cm oodles follows

ofnile%ft

2 IhsvepenoodbKiwIedlajBoffiiefinlia^
fna.

pi iiHfwrt tff i flflftsift ftnuinftifii TiftBn AgrMiiiHit dflted Nftvcinfrff 14, 2007 (
amended on December 17, 2007 pnmnt to a oortom Loan Modification

dated November 14,2007 (as amended on December 17, 2007 punuanttothe
hBronbeferoidbicaeedlxMnMnM
Aycemenr/ and omrtHin oftcr Qjoc^iinffolB, unlnifmiiitB and agrBwnerts relanug
tttCRfto (together wifli no Loan Agjnement and tto Secnnty Agreenifln^
ooUectivoly, the Ton DocinientO* ̂ ^B^c11^^11^ between Ine Bank and

3 The Ix>an was consummated mtenoon^

af «rM B^Dsw QVflHBvBE ^U SMBwBBjD^MaBiEBSdB^SSI flOF S^Dsw ^^OflDa fl̂ DD ^^H&^Q^jHMft^ml IDXD^^DBBwQ B^D^v JSflaULk ^wQflE 1R

»•« im«nitijfci ffrnmt fcy ffca p^lr • mtumnty ̂ iten^ iti faAital tMhAttij

(the "Matching Funds") as collateral for me Loan because the1

to nmam fiee to wiflidmw from me Mati±dngFinidsixogiam(tneMPiogiim><)at
all tunes pnor to tho Campaign's leueuii (if any) of Kfatcning Ponds from mo
DBJIOI liiiont of ftp Treasury of flic United States of America, and any pledge of
Matohmg Fvada to secure repayment of the Loan migbtafEect me Qmapai^
ability to withdraw from the Program.

5
ofMatchmgFmidsnxxnmeOBmpsign Ine Loan was
•^^^•MLk J^^B^Balal̂  •̂•df ^^rf^^uJkl^ ^i^^^^^B^l ^^^^^^^rf^ m^^tamJmmm** •••••Ibd^vt Uaaali^^lMakBjiBUIIBg UBB1D1B BOO HMOUUIUB penDDBI |HlipDnjt nr1"""""!̂  vriiiaiml UIUHBUM^

hsts
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not Matcfamg Funds or any of the Campaign's ngm;n^
thereto The Ixien Documents expiesslycxohiM

•t2ollstenribrmeLQsn]i^^

and did no* oeate a security interest msn^

future.

6 Although the Urn Documem^

that the Bank migjri; m the future, be gnuteda,seciinty mteiestmfliuire
certifications of Matching Funds, these provisions were openrtnvi^ and only u;
sevenl cnciiuistBoces described m the Loan Documents were to occur (which

never did)1

7 At the time when each of the Loan Documents was executed and delivered by the

Campaign, the Bank intended to expressly excbde any presem and mtureng^xt of
ttia fhmpaigpi to Mafeiiifig Ĵ mHa mm eftllateral fer 4hm T îatt, BflAuiifliaiaiiilin0 any

date leferencepertinnifig to when OBrtmcanoDsfOT
intobemg The reason why the Loan Documents stated nta the exdiunon (from
couatend for die Loan) applied to Matdimg Funds entiflements HnowhekT' (as
opposed to "now held or hereafker soqnnvd^ was beoaiise the Baiil̂ s attorneys
advised the Bank to do so, m oner to avoid any moonsuvjencywnmii the Loan
DocumeolsthatcoukiaivuMyansepiirsu^

mconsutency could arise if the Qmniaign later granted to the Bank a secimty
interest m cerbficatioiis for Matcimg Funds that came mto effect as a re^

MeT^m ftnm the Pmomn. the i

August 2007 qualification and its related
J<)hnMcjC8miiitou»Pio§Miii,andme

'quattfied status HoweyeAuw^iQwheioT language was not

wiOiiu at least JO pejpentaae pofats of DM wniner of fte New HsinpBhiie primary (or the
^»^^^^S) ̂ ^^^^^^k^^^Ba ^^^ ^^^^M^^B \̂ aflk^ T ^h^^^ ^̂ Bî ^̂ î̂ ^̂ B^̂ Bieĵ  ^̂ ^̂ ••••̂ ^M l̂ 4aV^h â ^̂ MBBB âfevMBBi 4w^ ̂ K^^^A« Afto ^M^aMMAaMv*Ben pniiBB^ or cneuij^ foe LO^
te Ftaptm and; if te Fbdend ElDClta
quahfied and men certified eejtfbitfoMtoteOBBVelsjo
theBaiikasBoiintymsaestmthenewMstdn^



to create a security interest m any Matching Funds oerttficates received

at any point donng the penod of eligibility lesuhmg from the Angust 2007
qtiahfication and prior to wrftdnrwalfhrni me Program

8 In cmler to penmt^ Bank to obtain a pledge of Matching Fun^

the Lorn m the future if orcumstances wanantedit(aade8cnbedinpangEBnh6

enm1ements,certBmprovi8X)iiswereitt

requned the Campaign to remain witLin the spending hmiti unpoafld by the

withdn^fiom the Program and opt mat a later dale)^ and (u^ pf^^

Campaign fiom
gn^mffrytufg any of the Campaign'! riBJn\ tide or interest m and to Matching

00 Funds Ite Bank determined mat fee faegping
md appropnate m the absence of having A seuuiify interest m and to

9 FuidiBi( affiant sayetfi not

Sworn to and subscnbed before me 1mj2l day of Match. 2008
JENIFFERA MEJA

NOTARY PUBLIC
PRINCE GEORGES COUNTY

MARYLAND
MY COMMISSION EXPWES SEPT

Notary
JL*~

Mv

millifkamonofaUof

an an^cation fix re-entry mto me PiC9»n],n^^
Malrhlng Funds cerhflnatlnnSy tut only If me Campaign stayed wrinm me spending linuts
ofmePiogramataUtimes.
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LOAN MODIFICATION A^tBEMENT

THB LOAN MOJHP1CATIQN AGREEMENT (tha 'Modification'1) is nude thii
day of December, 2007, by and between (1) nDKLTTY * TRUST BANK; • Maryland bating
oorpomtton having an office at 4131 Cordefl Avenue, Bemeeaa, Maryland 20114 ("Lender"); «d (u)
JOHN MOCADf 2001, INC, a Dataware ooq»nrtionhwtogtnicldrBWofPX).Bo3i 16118. Artmgto^
Virginia 22215 rBonDwer^AlloaMtiM

WITNK8SBTH THAT:

jpununt to Cho ttnni md ooBdMoui or • ooituii BntaMi Loon
dated November 14, 2007 (aa Ae lame may be modified or amended flora time to time, the "Loan
AfreeneaO by ami between Boira?w and

te
and No/100 Dalian $3,000,000 OOX end

WHBMBAS, the Loan la 0) evidenced by a certain Pramueoiy Norn dated November 14,
2007 (together with any and afl extBoaloni, raneweJa, modUfcatlona, amandmenta, replaoememi and
aabatttuttOM mentor thofelbr. me
anginal principal amount of Ibee Million and No/100 DoOan (£),OOO^OOOOOX and (u) aaoured by,
among other thmaa, a eertan Oommamal Security Agreement dated November 14, 2007 (aa the aame

OK the aaaeta of Bonower, and

i Bonower has lemwated mat the prfcKdpal amount of the Loan bo moreBaedfioin
TnieaMilllbn and No/100 Doliw

aul^ to tha tomia and pmdaloni of m^
DaTDlDIDlU SRBOflDE OH» •DO awOlD aeDQ ĵ lOBBL 8DO QB^wHBE OQl0a) IDOCHZaiOBiHilOD119 iDO j^lGvDL aal0 J«
u^SecontyAgreememandtfaeomerLoenDoouuiei^

Aoyrnraupawi^
me reoeqit and foffloiency of which are hereby aofaw^^

!• The ibroepmg reoftab are hereby inooipoiated bafem by flni leftrenoo and made a
part herein; with the aame force and elteMiffUfr art Ibrfc herein

2 Sobjeot to tha tatma of flhi ModifloitiOB. the pnneipal aaaouat of me Loan fa hereby
monaaed ftom Three MuHon and No/I 00 Down (!3^XXM>00.00) to Four Million and No/100 DoOara
(KOOOLOOO OQX and all leftrenoaa to a loan amount of M$3,00(MXXMXr or "Three MDUon and 00/100

an hereby aubrtfcutad and nphoed with "$4,<XXW>00.0<r and Toor Million aad OQHOO DolknT, aa

3. The addrttonal One MUbon and No/100 DoOan 01.000.000.00) of Loan prooaada

""> Hani and leonily famnata on all oolhilanUhareloibreaeoDrb
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4. Without limiting anything aat form m thh) Modification to the contrary,
provinaof of the Loon Agreement ero hereby modtttod wftOowR

(a) The paregnah omltled *AddhJonalBoo^
Covenant! teotion of the l£en Agreement hi hereby daiatad n n euuroly and the following eubcllutod i
lieu thereof

"Additional Roqadraaant Borrower and Lender agree that if Bonower
wltbdrawa from the pobUo matnhmg Ibnda piogjam) but John McCain then doea
not win the next primary or oancua in winch ho • aonvo (which on bo any

jQ primary or oanonj hold tho came day) or doea not place at leaet within 10
jsj peroentage pomta of me winner of Ant primaiy or oaoonaj Bonower win oanee

Tfdm ^Tfl^rhln fv% nHiiMlfli MI M^MH iwrffewwl fwiwlufal

KI m^(3<OdayB of oiW primary or
M (fa) gram to Lender. OB i

_^ ^^_J §\̂  ^H ^uoT TA^k^^^^B^^J« ^AflLo« A*oVoW ^̂ ul. IB •• ID HI Of IMHIUWH fl RgBlp IHIO 011
flDDtttO IDiiDODMDait lUlAoV DeTOon!fllllL ADO dUD vBBBGflviB flDfl e90tt«nBni

O UM JbfBgoing Bonower and Lender agree that Bonower will pfDvlde oral or
co written ootooc to Lender at least 24 boon before noboeof withdrawal from the
(M public matohing Amda program tt provided tyBoirawer or JtohnMbCain to the

Federal Bbonon Conuniaaion*''

(b) Thepai^nhenMlod<XX)MFUANC8Wrra
COMMISSION'S MATCHINO FUNDS PWXmAM^ietfbithfatheLoan Agrtwnortfah«byde^
in hi entirety and the ibllowmg anbatflnted • Ifan Aareofi

"COMPLIANCE WITH THE FEDERAL ELECTION COMMISSION'S
MATCHING FUNDS PROGRAM. Borrower agrees and covenant! with
Lender that while thfa Agioenient 11 in eflbot^ Doriuwer ahall not^ without

under the Fodenl Mirtohmg PooiiProgrim,
inhjoottoauohpMijrniaiofanyanplfa

(o) The pejigraph entitled "STATUS OTOmRBrm^
CERTIFICATIONS OF MATCHINO FUNDS" eat ibrfh In too Uen Agreement la ner»byd>k«ed In to
entirely ndvo iblkwmgiobetitotedmlkwtliereo^

*OTATP8 OF CURRENTLY HELD CERTIFICATIONS OF MATCHING
FUNDS. Bonowar and Lender agree that any oeiUnuaUuna of matching fbnda
ongmUn^jf now held by Bonoworv and the runt of]
VJBJ •emjpmjgw/np i^BB^r/gjBjanjaujBj iHV^aanj gHjoW VPiMajMBOiMHHHBnip aanrvj •MM* B^aajanijB] anHOHg flwaj ajvBy vPUonaminnijanini

Lam

«J)

The word %9onaBmr aeana all property and aaeeta granted
ooDatonu ooonrny for the Loni wneflier ml or penonel propeny^
granted dmotry or indnotty, whether gvantod nowor
tinted hi the ibnn oft eeoorny imeran; mortpije, ooOeleral na

DSMI»2368018



mortgRfe, ohittal trait, frotort Hen, equipment tat; oonditionel eele, trait

oi • oeniruy deviee, or eny other •eonnty or Hen unenet wheteoever, whether
^k— ̂ ^^^»J B^MB OJ^^_. ^t^^M^^^ft^^ ^MB JkAlV^^^^ut^^k lift IM ^^MMMA^MBaa mm^*J^^^^^^*^*^ A^»^h* ^^^M^^tJ tfftV^A
OraOBJO Oy IBW, OUUU1UI) OT UUMWUO IK II CRDIwHy UMOnHJOB UM BB/BBII HUB)
"CoUntera!" epoolfloelfrf oxoludoj HQT oojrtfloitioD of mtoUog flnidi
now held by Bonowor moVbr John MDOun, tod ay right title and intent of

W VftlA 40JfllBlMUO)ejJMBj MOT Ml^flhBjgMV B^A OB^^BHl MMI AOjAA eV^fcMfl«_A\M^_kapJ ^i^M^f^h^ ^h^CtV^ V ^h^^
ABBTMOHDIHOnB Oft e^^vW oJBK mK^Mi IU eU0 ^^BKIDKDDInmi niBDDun e^H 1DB A^Ooun

Agreement u hereby deleted m tti eutboty end me Mtowmg •uoenmled m Hen thereor

J] exeoirtBdbyBonTiwwejidpqrttototheoideroto
, emount of $3,000,000, eg inoreaied to e teoo emonat of 14,000,000 00 pumant

^ to thet oerttfa Modifiottioo Agreement deted Oeoember l"7. 2007, by end
tj between Bonower end Lender, together with ell other emendotenti,

rvi (1) ThepeimgripheatWed'^lIetefilDeton^^
Agreement le hereby deleted n fte entirety end the following eobedtnted n Hou theraoP

•'COLLATERAL DKSOUFTION. H» word "Coltatond" ae ueod in te
tho ftDowmi doicnbod pn)p0rfyf wiMflmp now OWBQQ or

IVIODNoT BOW COOlODnt OT OeWUBBr Jffttfll^L IBIfl ^WDjOVWfinT
toeetodL m which Grantor **V**t to Lander • wountymtereetftr the payment
OB^IBB JDflflDBBflDfloV nUlO Dfln^HDniBnVlflO OB oUl Oe^BBT ODUflnlCiO^eV UR^Iflf IDB IwOHs) ottld

All mveotory, eqiupment; •ooounti (bolDdfaig but not Imuted to nil heehh-oere-
iMainee raeelvebleiX cheHel peper, inttramenti(iiiofadingbutnotlimitBdtoen
• •- .••!••• • mAm m\ tmUmm mf mmmiiml ^^^^^ I^Ji^^M ^heT ^^^^lA J- - , •••!• J ------ *
DBUBDIeiBiU^^r HDBHBJL AlVvjBHB^^pU^vlwQejej •>•••••••• IBHeW VE vRBnlM DDD^e^^HBoHHB ^IBDDHt

end gaooral inangiblei (toohialnf bet not IfanW to eflioftwere end efl payment
DlBinfllDAflHiC nUI OIL •••ov ADO O^DBF ••••DflRnUl

d yqnnti oomttatfag

ftvogoing properly, end
fof en or eny pert of tho fttenjoinej

lonjndi ninnej to no Hwiejuim piopejtyi eu good wfll

VevllBUBjDnei 99 vniBjB IQvoiHODBnej BI^I^eW^^rB HflO Uei

nott, end ell ypporttag oMtgeHnni rdeong jo jie fccegofag property; jM

eoQuhod or whether now or honeflor eubjeot to nny ifnjdi b the fufeejobg
property; end efl produooj end praeeodi (moloding bet not limned to ell

enyj«tiflueiiuueofmelclinglbDdiefl|gP^
BHr ^JeWeeeniOn ene^ni DOB Hevvnmveinii^Bm' DOmHmi nvIojQIBQ I

3
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M^^ AL^^^IA^L^MA Afltll^^^^^l 4^^ flL^ l̂ J^^^^^^M^^^ AM ^^LflA^A ^M flLI^

DDK UKlDmBlirvO vQHHRWI 1QT HKI fllDDDvDDDvM OT MQ10OK ID DIDj

^•AVvBBlBDw ^JwnDiQr OOJNjOO DOC vO OOIL •nHMJA OOnWj^ PIOOOJBL DVOOwJIOOOlO OP
—afc •—.••• A^m^mtLm M^ ••••• ^^^^H^M «^ ««•!••• B^» «ff Ik ^^_^^^^ __ A^^B_A J^V* 4l*l._
ODJOrWIOO InDIOIOr W ODJr DHVOD Or OUUjy Onjr OX Dl praOOBI Or lUIOTO rujmf DUO

ond Intoioot JD ond to Ifao pnbUo mitehing ihndi prognun or ony oortifloitlflni of
inilnlihn fundi Wjfbiwtyt iHonidin nbtad ri§«D\ taouod wiA reopoot thoroio
wllboul flio pTiOf

5 Ago condition pteceo^ to me dfcctivre
of the Policy on Iho lift of John MbGoJn ohoD bo tooreued from $3,000,00000 to $4,000,000,00,00
evldenoe of ouoh moreoie iholl bo provided by Donowoi to Lender in form ond tiajtmnce ooooptobio to
Under m oil raopooto, ond (In) me Atrignmont ibal] be deemed modified oooonlmgly

6 Bonowor hereby HH«MUMUJ ond wononto (hot (o) oo of December 17.2007, the
outetending pnnolpol bolonoo of me Loon wit S^yEl'Tt.ao • ond oil occnied ond nnpeid
hnoroot thereon boo boon pom when duo, (b) men ore no oot̂ nBi or dofonooo igioiot, ond no donmlts or
Bvonto of Delink under, mo Note, the Loon Agraomont^ fno Security Agreement or ony other Loon
Doouiuom\ (o) mom oxono no oot ovont or condition which, wHh notwo or the poojogo of tune, or both,
would oouttute o doflmlt or Event of Deomh under the Note, the Loon Agreement, the Security
Agreement or ony other Loon Document, (d) tto nymoontollnni ond wononpoi of Bonowor tet forth m
the Note, tto Lon Agreenwit; the Security A
• ^^ J» ^» J ^^hJAflMj •*•— ^bOTjeV^ J^^^ ^MoTonVa^ %nTiaJBlnnl»^^a^^ AM^ ̂ ^^ 4^BB^ ^M*BBBB^BB% a^BiJ AA^^^^I^^^ f^ Mill ^^i^^K^h^a^ ^.

|ojnonoMon BUD MvinnovDO Imp OK IDO QnvVD OT nnnnP J«ntOOo^H%MvlllDD innlQ OMW VQDn wdWBoi onlKi vQlHDllOvD HI nnU IvBDiPOJvnr &••

of tuch dote, ond (o) me exoaiUuu, debimy and peifcimoiice by Bonowor of tfaio ModnTooaon (0 it
within mi cutpmotopowoiij (li)htt boon dufr ooumnnod by oil nooomory oorpoiote ootfan, ond (nOoooo
not raqoiro tfni oonooflt or oppiD^ of on^

7. Aiooonditioo precedent to the
oil 01110110101*0 ooHo ond oxponooi oioooioted wfth ftb Mbdrfbonon ond the tivniootiono oonlonmlotod

praoont ooto or omvoiono token or ibiBnono or poymonto modo or to bo niodo by ony pony horoto or
tbertomraletioatoouofadooim

lyhoireogomBtBomywerorooyomerobUgorwn^
Oil ftlffcjif of

ony Und mot Lender moy now or hereofter have ogoJnot Bonowor onoVbr ony otter obligor, mcfadfng

_ ono moomnuyi'

0 ^SflffHQNpl^Bni IBfl HI o^BflorBBoMonnnnilinBoMi ONonvDBlDiOo^oi 4oDQ onunvloBBnniL DoinTOf05r _VOIDCDr

oovonu>, kiiowlugjy ond vobmtoii^y BBIJIA8B, DBCHAR0&; ond FOREVER WAIVE ond
FJff-^NOMBH fty ••nf ill fthfiHty domondX oMhotteni^ HnTilHtlri, doftnooo* oAnonnVo
njMflQgHn^i MMMMHHMPunjejoiHio^i onnillDn^HnL onnnnn flnnnininini GUI uiflDOnB QB vv^LnnnnnlQoM^riOinT nnnnHiD OnT

unknown, which oooh of thorn boo, may hove, or
Londor dmon> or mdfanett>, orioing out ot booed upon, or b ony monneroonneotad with o^tnnioedon,
OVODI^ oJrounnTunKN^ ooikiOt flulon
AB^K^B^ ___ *— ^^^^^^^i^^^^g^^^ ^^^BonV ^iV^ V ^ft^^B ^H^Li^^gV^^B o^^_^^^i^^ ^^^ ^^JBI^^^^^IA ^^Bfll M^niOMOM ^^^i^n^Hi^Bdl flB>oi^ol^kdl OMBoieinom or n ooonooDjon wm mo 1̂ 00% ivnemer BJMJPJH or nuiuiiMtii» ODB ivoion uuuuiivu, •RBIIBII, WH

orboojBBprioTtothodotoofttbModlllnohon. BORDWW hnraby ooknowtodgei ond

DSMDB-2368018



•dmittfcn by Leoder of tbt matom of ny neb oUms or of liability fcri^mittor or praoedot
which ny liability my b» amited.

1A !•• «I*A ^B^«* J«f • 4MMML* Ik̂ MMMB ilkA BMHMMaljMla fJf «bla »tf- Jifliiailll • • • •!._.Ill In BM 0VBDC Of m OUUIilUI OBIiWBD IDO ptWmmJM Ol Hill MOQBMBIOO HKI Q1O

provbioiii of 1ho No(0{i too Lon AfpMDNB^ Ih0 Sooorty AfpoonMBt ndnt tto oAv L
Hw pravMoM of (Ui MoclHlflrtioB wdl gown no oonbol to n0 ntant ofnoii onrfllot

11
•bove.

12i BkOBpt •• honby oxpnH^f modiflodi tbo Notob AD Lon Agranmf; the Soouiby
be

13. llwModDlntioniWMfDvm^bytMl^
IMI htiwIliiA tmfwi mnst IfMMM fci 4fcA h^iMrflt nf 4lMl nfll4li^ hiMvrfM Mfifl fhflfP MHMHtfiiMk flMfM^^^Mifv *iul •••!••••
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m SUPPORT OF
REPLY TO THE COMPLAINT OF JOHN MCCAIN 3008. INC. AND JOHN MCCAIN

Richard Davis, being first duly sworn upon oath, deposes and states the following

1 I am President of John McCain 2008, be, (the "Campaign"), and function as the

Manager of the McCain Campaign

2 I have jjersonal knowledge of the tote and c^^

credit (the "Loan") between John McCain 2008, Inc and Fidelity ft Trust Bank of Bethesda,

Maryland (the "Bank") The Loan was negotiated at arm's length, and the Bank informed us it

was in the ordinary course of the Bank's business

3 In August 2007, Senator McCain filed an application wim the Qnmussion to

e his eligibility for the federal matching-funds program for the primary election

("Program") Senator McCain and the McCain Campaign stated at the tune that the purpose of

qualifying for the Program was for the Campaign to preserve the option of participating in (he

primary matching funds system, but that no decision had been made whether the Campaign

would actiially acceptpubhcAindsfrom the US Treasury

4 From the onset of negotiations with the Bank to obtain a line of credit, the

Campaign expressly stated that it was seeking a loan that wodd art be secured ty any federal

matchmg-ftmds certifications, wtaherpastorfitture M negotiations with the Bank concerning

the Loan were based on mis express statement The Bank concluded that the Loan would be

adequately secuntuaed, and the Bank would have adequate assurance of repayment, without their

obtaining a security interest in matching-funds certifications

5 On November 14.2007, the Bank and the Campaign executed mreepnncipal

leots to memonahiB the Loan a BusmessIx>anAgreernent (the *lx>an Agreement^, a

1



ConunercialSecuntyAgreemem(thewSe^

•̂ ote") (collectively the uLoan Documents") Under the Loan Documents, the Bank extended a

$3 million line of credit to Ifae Campaign On December 17,2007, me Bank and the Campaign

executed a Loan Modification Agreeniem that uicxeased this At the

time the November 14,2007 documents were signed, it was our expectation that we would make

a decision on withdrawal from the Program on or before December 31,2007 (and thus prior to

the expected January 2 payments by the U S Treasury to Program participants, since receipt and

acceptance of such funds from the Treasury woidd have obligated the Qmipaign to renuun in the

Program and subject itself to spend^ limitations) When the December 17 Loan Modification

Agreement was signed, it had become clear that the US Treasury would not be making

payments in January, JTKJ likely not until March, which meant as a practical matter that die

Campaign would not have to make a decision prior to December 31,2007 on whether to

withdraw from the system The docunients were accordingly modified to reflect this change

6 When the Campaign negotiated and executed the Loan Documents and Loan

Modification Agreement, it expressly intended throughout the process (and uriderstood the

Bank's intent to be identical) that no security interest of any sort in the Campaign's mulching

funds entitlement would be provided to the Bank Therefore, the Campaign intended to

expressly exclude from definition of "collateral" any and all the matchmg-flmds certifications

obtained from the FEC at any tune as a result of Senator McCam's August 2007 quah^cataoii for

eligibility to participate in the matching funds program For unreason, the Ix>an Documents

and the Loan Modification Agreement were d^amk^ create no security mtercst in any

matdung-ftmd certifications^ The Omipaignexphcnlyundeistocd from

legal counsel and the Bank mat the Campaign's December 1,2007 and January 1,2008



matching-funds submissions E"d any otter submissions *n^ certifications stemming from die

August 2007 qualification wore all excluded from the definition of collateral" as wcertifications

now held, and related rights" (and througb other provisions (xmtamed in me Loan Documents

reflecting the parties' intent)

7 Hie only cucumstances vn^r which the Bank, m the future, could have been

granted by the Campaign a security interest in any matching funds never occurred If Senator

McCain withdrew tram the Program and subse<wently railed to win, or place within at least 10

percentage points of the winner in the New Hampshire pnmary (or the next primary or caucus,

under the Modified Loan Agreement), and the Senator thereafter re-^^hcd to the Program, was

declared eligible by a fully-constituted Commission, and made new matching funds submissions

which resulted in new certifications from the PEG Since these cucumstances did not occur, the

Campaign at no tune took any of the further steps mat would have been reqra^

the Bank in the future a security interest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan m its entirety

I declare under penalty of perjury that the

Richard Davis
President
John McCain 2008, me

County of Arlington
Commonwealth of Virginia
The foregoing instrument was subscribed and sworn
before me this 2-2 day of AMtCd .2008 by

Public

Notary registration number
My Commission Expires "g /



MCCAIN
February 25. 2008

VIA HAND DELIVERY

Chairman David Mason

999EStroct,NW
Washington, DC 20463

RE John McCain 2008, Inc

Chauman Mason

This responds to your February 19. 2008 tetter concennngSeoatorJohnMcCam's
February 6, 2008 withdrawal fiom the federal jnmai^ectionmatduiigAiiidspxogram
established by the Presidential Pnmazy Matching Payment Aoooiint Act (MthePtognmn)

The Federal Election CommiMon reoogmzed m Advisoty Opinion 2003-3S (Gephardt
for President) mat the Supremo Court's Budtf^opmionfbinxi the Program to be consmabonal
because the Program ii voluntary As a ivsuh, candidates have a constituaonal right to wit^^
from me Program The Commission in Gephardt expressed its VMW mat flu constitutional right
towrthd^swwgcoiimtioiiedoalte
TVeasufy sad not plcdgmg Proginn certifirjlio»s received fipom the PEC as security for pnvate
finatiMtij The canipaign has received 110 ftinds from the US Treasury, and has notified the
Treasury mat it will not accept my such funds Consisted wMi the reports to the FBC noted m
your letter, the campaign did not use its federal matching fund certifications Msecintyibr me
campaign's bank loan, as discussed flvther below

Two previous presidential candidates were certified by the FEC as quah£ed to paxtcrpate
mthePrognDnandwrdidrewpnortozecavingfedendfnn^
OiaiTHowiidDean(apresideriaa](^mdidateo\ringt^
me Program mJime of 2003, bet wrthdrew on N6yeW« 12,2003 Smulazry, Repubhcan

In yoar letter, you stated your belief that MJustas2U8CSeclion437c(c)reqmredan

vote of four Commissioners to vnmdnw them "We respecting
for the following reasons First, 2 USC 437o(o) contains no such reqnbvnient as a condition for
withdrawal ThiswasrecogmzedbyanFECspoknpersoowhosocuratd^to^
Press that although "£tjhe statute says ft vote of ftur onmniissluiiflri is refpihea to eeiiliy
someone as ehgible, [tjhere is rwmmgb me ststate mat talks about wm^o^^



program "Second, the FBC's regulations are similarly silent on the sutyect Third, yoor letter
cites Advisory Opinion 2003-35, issued to fonner Gmgressman Gephaxdt, which outlined
procedures the Commission chose to fbUowm that insta^ The procedure included m
afflnnstovevotebythcCotnmissKmaoc^^
Program (a similar procedure was followed m the Dole and Dean withdrawals) However, tins
Advmmy Opinion AIM not **tmMtm1* » lugal n«jM»«Mirf that tlin r

withdrawals from the Program A^ ynm any ywaiMj tha aiaiiifta ju*Ajfatff ^fcy rv?mfniiiiioii firomi
eatiMishing regulatory requiiemems through an Advisory Opinion 2USC437f(b) The
CommiMOD hM not taken tho imiiieious •ddinofisl steps throu^i • ftnnsjl ruleoudong Dzocedure
wrth notice and comment that would be necessary to mcoiponte the GapAortftAdviaoiyOpimon
procedures into its regulations and make them bind^ on the Comiiussion and on candidates

Dal̂ ttlfl Ifl TDfi x̂ FOflCBHAmp^mmmm^ mmm --- • mw^pmmum

This is particularly important in light of the extnoxdmarycireuinstanceam which we and
the Commission find ourselves at tms tune Senator McCain subimtted his withdrawal letter oo
February 6* of this year, and as your February 19* tetter notes, oieFEC does not currently have
•D0 CDllllflBUDB iOfmH ûOOf Q>m ̂ ^QDBflBlaiBilOlaVfln HBOflavailB v̂ ID ŜOiutnKEUû  • uftaiOa^UD3 AQ^B COsQiilUCBi DUBIQfiU

Wo behove tins necessarily means tfiat the Commission cannot detennme at this tune whether A
vote ii required to recognize and accept Senator McCam'swnlkteawal (as you conclude) or
whe&erhu withdrawal occunedaiito^
is the case) Accordingly, we understand the current status to be that once a quorum exists, the
Senator's withdrawal letter will bo presented to the Commission for its decision on whether any
further action is required Bvon if the Commission concludes ta
confident that the Commission wiD find n^ its ro4eia*VnniistenalNm function, and that me
Program's voluntary nature xequresrt to lecognize mat Senate McG^
Program was effective as of February 6*

Tho legal effect of Senator McCain's withd>awal--wlietfattitufanidtooccur
automatiCBlly VIA his letter of Febniary 6* or is later ratified by vote of the new
Comimjsioners— wiUbethesaxne Senator McCamwiUxxrt be subject tote Program's
spendmgInnitalionsafnvFebniaiy6b2008 We understaixl that you believe n^u a matter tr^
can only be decided by the full Gamnission whenaquonmiupresem^andwearecoafidentmat
the iuOCommissirawiO concur wnli us it considers tequesa Both as a candidate and as a
Member of Congress, Senator McCain la hopeiu] that the Senate wiU move expedidously to
ooufliin now Comrnissioners so ttat the FBC may conduct all of its important biismcsBj inohidnig

Your letter also requests mat WB provide additional faubrmanon to the FBC concernfag

matehmgfundcerlificatums John KfoC^m 2008 has ahwdy placed te loan dooaments on me
piibhcrecoidattheFEC^asroqnDedbyl'w Today, the bank, flnou^ to attorneys,
•̂ ^k î̂ ^̂ L^̂ L î̂ NMa ̂ ^^^^hJ AL^^ -̂  -- ^^k^^^^^^^^ Aa l̂J ̂ î r̂flA î̂ ^AJMBfl ̂ ^Jdl ̂ U tfla^ A t̂tVHMB^BjlMHB 1̂̂ ^̂ ^ •ttAM^Miunequivocally sonou TBBT Tntr niauiiiiiig nmn vmiiiiTBi^rnig IIHTI uy IBP »iaii^i»iajp warenorac
colkteialibrtbelirieofcredrt lamatteolmgaoopyofdieletterlreoerved Koonchidea

dingly, the bank does not now have, nor did rt ever itoarreftom the Committee.*
AnyflndnigordelBrniinatioiito



the contrary would be wholly inconsistent with the langiiagr of the loan documents, the
intent and understanding of die parties and basic principles of banking, security and
uniform commercial code law

Nero services report today that the I>niocratic National Committee ("DNC") has filed a
complaint with the Commission concerning mis loan, citmg these very documents Accordingly,
we expect to respond as provided in 2 USC 437g to the DNC's complamt with whatever
admtonalunWiation may be necessary to explam any inr^
no Program certifications received by Senator McCam and John McCam 2008 consututed

yj secunty tor private financmg

rsi I tnisttms information, and any that we may provide m response to the PNC complaint,
w will answer any questions which you, or die Comnussiofi when a o4uorum exists, may have
^ concerning these issues
(N

Q Sincerely Yours,
00

Trevor Potter
Counsel
John McCam 2008

cc The Honorable Judith TiHmsji, Comnumooer, Dept ofthelYeaswyFmancialManigQroeotScKVwe

End Letter fiora Counsel ftrFideb^ ft T^usl Bank, dated Febnuny 25,2008



DICKSTEINSHAPIROuF
1623 l7t Strut NW | Washington, DC 200064405
m (202) 420-2200 | MI(200)4202201 | MattufapbocMi

February 25,2008

Mr. Trevor Potter
John McCain 2008, Ine
PO Box 16118
Arlington, VA 22215

Re Fidelity ft Tlniit Bank Loan

Dear Trevor,

We understand thai a number of questions have been rawed regarding the loan made by Fidelity
A Trust Bank to John McCain 2008, be (the "Committee^ In that regard, we offer the
following peispecuve at the bank's request

Aa outaide eonnsel for die bank, we worked closely with the bank and the Committee smce (he
inception of the lending relationship At the outset, and with guidance provided by FBC
Ao>isoiyOpinim20Q3O5,wawerainindfUof^ (0 the bank
having adcQuate aaiuranee of loan repayment, and (u) the Committee xetammg flexibility to
withdraw from the matchmg finds program (which we understand might not be possible if
certifications for matching funds were pledged as collateral)

After the bank determined that adequate assurances of lo«nrepayinert existed wrtlwut obtaining
a pledge of any certification for matching funds, the loan terms wen carefully drafted to exclude
from the bank's collateral any matching funds certification (so as to assure that (he Committee
retained the flexibility to withdrew from the uiogiam in accordance with the pnndples of
Advisory Opinion 2003-35) The fret that there was no pledge of any ceiUflcaUon for matchmg
funds is further evidenced by the tact that covenants ware included within the loan documents
net expressly leouned the Committee to pledget ni Aa futuic, and if (and only uj certain
specified events occurred after the Committee wan to withdraw ftom the program (such as the
Committee's re-entry into the program), future certifications of matching funds as collateral for
the loan It is our understanding that, to date, rione of those events have occurred. Accordingly,
the bank does not now have, nor did it ever receive from the Committee, a secuiity inteiest m
any ceroflceticn for matchmg funds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the intent and imderstandmg of ibe
parties and basic principles of banking, security and umfonn oonirnerclal oode taw

Sincerely,

Matthews Bergman. Partner Scott B Thomas. Of Counsel
(202)420-4722 (202)420-2601
bejgirummffiicksteiiudiapiro com IhomassQdickjtemshapiro ca
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Yale Law School

Much 14,2008

TboQiaseniaP Duncan, Esq
General Counsel
Federal Election Communon
999 E Street. NW
Washington, DC 20463

Re MUR5976

Dear Ms Duncan

In this letter I present my views regarding the Complaint filed with the Federal
Election Commission by the Democratic National Committee ("DNC") alleging that
Presidential candidate Senator John McCain (R-Anz) and his Presidential campaign
committee, John McCain 2008, me (the "campaign') pledged certifications of matching
funds he received or was entailed to receive from the Federal Election Commission as
security for private financing The DNC argiies that such a pledge of security interests in
tlia rar. Mtfififiytinna HIM tn«dft hy fha campaign, and that Una pWfla pr»wnt« Senator

McCain and the campaign from withdrawing from the Presidential Primary Funding
system and obligates the Senator and the g""p"gn to abide by the aggregate spending
hunts for participants in that system

I have examined certain loans that the campaign obtained in November and
December 2007, and in January 2008, from Fidelity A Trust Bank ("Fidelity" or "the
Bank41) in order to determine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates' I have determined that the
LMM «t »•«!• II»MI •* tw» fitM mmnnmA Ky iMftrfimj fimd« «MFhft>jt»« AS E pTOftSSOT Bttd

scholar in the field of banking law,11 believe mat I am competent to render an expert
ODUUOD ID 1DU flBattvOsT

In the United Stales the taw of security interests is governed by Article 9 of the
Uniform Commercial Code (UCC) A security interest grants the holder thereof a right to

IhBVBbMnaskidiDprovidBBqf mdflpvMNB^ oojoctivo VMW of Ail IIIIIB si BQ expert at poking law
SB sot ui¥ul¥gd n th> BJoCaia "08 cainpnan B lay wty lim

PO BOX aolllf NIW HAVBN, CONNICTICUT O651O-SU5
COUBI» ADDBHI U7 WAfct tTMIIF NIW HAVBN, CONNIC1ICUT 06J11



take remedial action with respect to the property that u subject to the security interest
upon the occunence of certain events — die classic example being the non-payment of a
loan A security interest generally u created with a security agreement; which is a
contract governed by UCC Article 9 and state law governing contracts ' Under the UGC,
a security interest is a right in property of the debtor that has been used to secure payment
of an obligation such as a loan A security interest is created by a security agreement,
under which the debtor grants a security interest in certain of the debtor's property is
granted for the purpose of serving as collateral tor a loan or other obligation A security
interest is a contractual right A security interest comes into being i( and only if, a
borrower enters into a contract mat allows the tender, or secured patty, to take collateral
the borrower owns in the event that me borrower cannot pay back the loan It is

a security '"forest wvnr^^ft created unless mere is an afli cement *ih<tt such
a security agreement be created4 This, in turn, requires an imderstanding (mat u, a
meeting of the minds) between the lender and me borrower that a security interest be

- »i _ ,icreateQ

Thus, the issue of whether a security interest in property (such as the certifications
of matching funds at issue here) exists depends on whether there was an understanding
between me bank and me campaign There are, in turn, two key factors that are relevant
to a determination of whether there was an understanding that matching fund certificates
were pledged as security for the McCain 2008 loans in November and December 2007
These actors are (1) whether John McCain 2008, Inc intended to use matching fund
certificates as collateral for a loan, and (2) whether the Bank reasonably believed that
matching fund certificates were actually being pledged as collateral My analysis reveals
that the McCain campaign clearly did not intend to use matching fond certificates as
collateral for a loan It also is very plain mat the Bank did not believe - and could not
reasonably have believed - that any m«trfMnfl fund certificates were being pledged as
collateral Thus, this is a clear and unambiguous case

The text of the applicable loan agreements clearly states mat John McCain 2008,
Inc did not grant a security interest m the matching foods to Fidelity See Business Loan
Agreement between John McCain 2008, Inc and Fidelity ft Trust Bank (Nov 14,2007)
and Modification Agreement between John McCain 2008, Inc and Fidelity & Trust Bank
(Dec 17,2007) Specifically, the "Affirmative Covenants," "Additional Requirements"
provision of the Loan Agreement states that " /the Borrower [the Campaign]
withdraws from the public m«teiiinB fond program by me end of December 2007, but
1 The UCC hat bean adopted, with MUM modifiottoni, byevwyiWc.MwdltithcDutnctofColunibii,
Own and (he USiVngmbhudi

All of (ho cnloi naBdmg tho ovation of a fooiuily intomt dapood oo an asroonont (cauod a ^fouu'ify
aarBBHMBf) bang reached botwoon the tender and the borrower Speeiflcauy, UCC Article 9 son forth
^B^^^hA ^^h^M^^^^^^k^^^ftM flgv^A ^^MM^A WA ^^^B^^KA^ ^M ^^^A^^m 4l^M A AA^M^MAH« H^^M^M^A 4^ VAA ̂ ^•4k^rtfeMAlftlA MAMMfeflS* f8kM jBfll^M^vlureo rapuimiiHiiiii mat nnm DB •mnoo in onnr lor a locumy norao! IP no mimi^um igpm* MB ******
and thud portiM Ench of dioio loqnvonoinii dovly ODVIMM 1^
an afroonont that a Moonty aafoanunt bo cnatod HMM raonraBMnb aro (1) umt vahw bo providod B
exdiOBiefcrtfaeoolltlond.Q) that ftp debtor most htvo rajlto m the contteral. ond (3) thot etffaer Ifae

Maair nftVB 9USuttuEStUH^r ft MflUHau^ ojHVaiojDMDBi YvTUD A vBalGBlDdOD OK 1D0 OOUssBojaniU ObT iDB GVDQIiQr
t bo m pooMmon of tfao ooUrtonJ Wbon oach oflboN ifarao tanutom an mot, Ao iocuniy mtorort



John McCain then does not win the New Hampshire primary or place at least withm 10
percentage points of the winner of the New Hampshire primary, Borrower will cause
John McCain to remain an active political candidate and Borrower m //, within thirty (30)
day of the New Hampshire Primary (i) reapply for public funds, (11) grant to Lender, as
additional collateral for the Loan, a first priority perfected security interest in and to all of
Borrower's right, title and interest in and to the public matching fund program n

Loan Agreement at 2 (emphasis added) This text indicates mat while the Campaign did
contemplate a poteanal>SiR«if grant of a security interest ui the certifications of matching
funds, no such grant ever was made, either in the documents or elaewhere

The conclusion that no matching funds were pledged as security for private
financing is inevitable if one looks fairly at the documents and the business and economic
contest m which the loans were made Fidehty, a bank with expenence in the business of
making loans to candidates for public office, was aware that if Senator McCain
performed well m the New Hampshire primary, additional capital would flow into the
Campaign which, in turn would reduce the nsk of default on the loan On the other hand,
if Senator McCain did poorly in the New Hampshire primary , Fidelity understood that the
McCain Campaign might not be able to raise funds as easily and that the nsk of default
on the loan would be higher In order to protect itself incase of a poor McCam showing
Fidelity might want to further secure the loan by having Senator McCain reapply for
matching funds and grant Fidelity a security interest in such finds But there was no
security interest here because the future applications that would have to be granted in
separate agreements m the future

Under the Loan Agreement, no security interest was created because no security
interest could have been crested in non-existent; future certifications of matching funds
More precisely, it was clear at all times that no security interest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing primaries by large margins, (3) applied for federal "••tehi"g funds
certifications, and (4) received such certifications Not one of these four conditions
precedent was fulfilled, and therefore no security interest ever was created

The Democratic National Committee, in its Complaint Against Senator John
McCain and John McCain 2008, me (Feb 25, 2008), tries to falsely paint this provision
as creating "a praMitf encumbrance of the Campaign's Jutvrt interest in and
entitlement to matching funds, as part of the security for me mic of creit," however, this
interpretation of the text confuses an agieemerttopotenhaMygrantasecWymterestin
the future wim the actiial grantnig of a security interest On the contrary, by discussing
the agreement to possibly grant Fidehty a security interest in the future, the text instead
reaffirms mat me Campaign had not already granted Fidehty a security interest m tins
part or any other part of the agreement

Moreover, in conformity with the "Affirmative Covenants,** "Additional
Requirements91 portion of the Loan Agreement; other provisions of use loan agreements

maintain riigjhiltty far Ilia maitnAm ̂  fimda pgngpam «o Hiaft m tfift

future the f^^r^'g" would be able to apply for and assign rights to certificates of



matching funds if need be Under the "Negative Covenants" section in the loan
Agreement, the Campaign agreed with Fidelity that "while this Agreement is m effect,
Borrower shall not, without the prior written consent of Lender grant a security
interest in, or encumber any of Borrower's assets, inchKht|gt without limitation, any of
Borrower's right, title or interest in and to the public mstrJimg fund programs of any
matching find settlement " Loan Agreement at 3 If the Campaign had granted a
security interest in the matching funds to Fidelity, as the DNC erroneously asserts, there
would obviously be no purpose far this clause restricting the Campaign from «Mign«ig
the rights to the matching funds in the future The DNC's complaint erroneously cites
this negative covenant to not pledge ngjhts in future matching fund entitlements in
support of their interpretation that the bank assumed it had a peifectedsecunty interest in
the matching funds entitlement In fact, the clear interpretation of the language is instead
that Fidelity understood that no parties had been assigned rights to the future
funds entitlement and Fidelity wanted to ensure mat rights to those entitlements would be
available for assignment to themselves as security in the future, should they require it
The Campaign was not encumbering the funds, but agreed not to encumber the funds in
the event they may need to pledge mem to Fidelity as a security interest in the future
They did not &eM(xlifl(^oii Agreement aiKlsubsequem di

Additionally, as with the "Negative Covenants" section discussed above, the
"Compliance with the Federal Election Commission's Matching Funds Program" section
in the Loan Agreement states mat "Borrower agrees and covenants with Lender that
while this Agreement is in effect, Borrower shall not exceed overall or state spending
hunts set forth in the Federal Matching Funds Program ," so to ensure the Campaign
remains eligible for the program to protect the Campaign's ability to reapply for funds
and assign rights in the future if need be Loan Agreement at page 4 Although the DNC
complaint asserts the only reason for inclusion of this provision on compliance with the
FEC program is so the bank can treat rights m future certificates of matching funds as
collateral, in met; the language used in the agreement simply describes the Bank's effort
to protect its ability to obtain a security interest in the matching funds in the future In
particular, the Modification Agreement added to this section mat the Campaign must
abide by the spending limits of the Matching Funds Program "irrespective of whether
Borrower is subject to such program as of any applicable date of detenmnataon "
Modification Agreement at page 2 Tims, the Bank clearly contemplated mat the
Campaign might not be subject to the Program at some foture date, le that the Campaign
may have withdrawn from the program, so the Bank certainly cannot have beheved it was
obtaining a security interest in the entitlements that were cxmtmgert upon the Campaign's
continuation m the Matching Funds Program

The "Collateral Description" in the Security Agreement provides further evidence
that the Barjk never possessed a secuntymterest^ Simply put, this
section does not identify any ngfrts or interests to matnhing funds aa collateral In fact,
the section explicitly states mat all current enfitleineBte arising from the program are not
collateral The section y*q***i silent as to ^Mrfhuff potwit111! firturp entitlffiiMtiti to thg
•"•***"jg program's funds count as collateral Commercial Security Agreement between,
John McCam 2008, Inc and Fidelity* Trust Bank at 1 The DNC argues that this silence



as to future entitlements implies that rights to these entitlements are included as
collateral However, this argument is both logically flawed and at odds wim the Uniform
Commercial Code (UCC) The DNC is relying on the Expnssio Umus canon of textual
interpretation for the idea mat the acceptance of one thing is the exclusion of another
Specifically, the DNC aigues that the explicit exclusion of current nghts to ******$
finds implies the inclusion of future nghts to "»«*«*«"g funds Unfortunately, the
Expresno Umus canon is not helpful m this situation as it can just as easily be used m
support of the opposite argument the fact mat the "Collateral Description" section
includes such a long, detailed list of collateral would suggest that any type of collateral
not expressly listed in the section (i e future nghts to F"**̂ "̂  funds) is excluded from
the section While the Expresno Umus does not contribute to the analysis, the UCC
provides definitive guidance Section 9-203(3X4 of the UCC states that in order for a
security interest to attach to collateral the security agreement must "provided a
description of the collateral " Further, the description of collateral must "reasonably
id«rmrytmecolla4endarjdriiustnotbeMsinwgenencn UCC §9-108 Thus, given the
UCC description requirement, the "Collateral Description" section1 s failure to list future
nghts to matching funds as collateral indicates that these nghts were not intended to be
collateral

As still further evidence that no security interest had been created, the negative
covenant at the end of the "Collateral Description" section of the Security Agreement
forbids the Campaign from assigning ngfrts to their entitlements to purtching funds
without the bank's consent Under UCC { 9-322, the first party with a secured interest
in the collateral to file a financing statement gets first-pnonty If Fidelity already had a
security interest in the future nghts to matching funds men there would be no need for
Fidelity to create a negative covenant of (his sort Rather, Fidelity could simply perfect
and mus guarantee its spot as a first-pnonty secured creditor Any subsequent
assignments made by the McCain ̂ •*»p"g" would be subservient to Fidelity's interest
Thus, the net that such a negative covenant exists suggests that Fidelity did not perceive
itself to have a security interest in the Campaign's rights to future entitlements under the
inalrhmg program Rather, they wanted to make sure no other creditors had an
opportunity to gam a secunty interest in these funds before Fidelity did

Finally the DNC rfompi^nt c-Vf*"* mat the Modification Agreement altered the
language of the exemption in the "Collateral Description" Section to indicate that the
Collateral will include future amounts of matchmg funds pud DNC Complaint at page
5 However, there is nothing m the ^Collateral Description'' in the Modification
Agreement to suggest mat the Collateral will necessarily include future amounts of

ftp/iff Tuit* .̂, the modification clearly states. "Grantor wid Lender agree Hurt
any certifications of matching funds eligibility, including related nghts, now held by
Grantor are not themselves being pledged as secunty for the Indebtedness and are not
themselves collateral " Modification Agreement at 3-4 While the Campaign was holding
open the possibility to ptedgfc a security mterettmthefimdstoFuieutymthetimm^itis
clear that it was not piesentty granting such an interest



My research into the applicable documentation concludes that at no time did the
John McCain 2008 Campaign secure its loans from Fidelity with matching fund

Sincerely,

Jonathan R Macey
Sam Hams Professor of Corporate Law,

CD Corporate Finance, and Securities Law
T Yale Law School
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